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Ponfued by Dame Margaret Areskine , Lady Caſtile: 
- Þdoen, Keli& of the Deceaſed Sir Zames Foulis off: 


+ Collingtoun; againſt Sir Fames Foulis now of Colling- 
| ſpins deforathe Lords of Council and Seffi ion. 
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Upon the Import and Extent of JS 
For Remeed of LAW in General; 


Aid in Particularupon the Protefation or Appeal offered 
| by the LADY, (] 


An Exa@ and Faithful . 


RELATION 


OF THE Ws 
| | Purſued by Dame Margaret Arsckine, Lady Caſtle-haven, 


Relif7 of the Deceaſed Sir James Foulis of Collingroun ; 
Againſt Sir James Foulis now of Collingtoun ; before the 
Lords of Conncil and Seſſion. 


SCA AmeMargaret AreskineLady Caſilehaven. 
£22 having ſuccumbed ina Proceſs purſued at 
a> her Inſtance, againſt Sir James Foults of 
Re Co/lmgtoun: Shedid Appeal and Proteſt 
tor Remeed of Law, againſt the Interlo- 


ſelt with general groundleſs Aſſertions of the Juſtice of her 
Cauſe, and of the Iniquity of the Deciſion; whereby ſhe 
pretende, All Faithin Contratts 15 Violated, the Law which 
ought to protef? Widows, wreſied to their Ruine: And fraud, 
and indiref} Dealings, are not only encouraged , but own'd tg 
be the deſugn of Law: And which Deciſion, as it is pretended, 
Doth mpugne Law, Equity, : ultice, and Hoeſty,. *. _— 
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"/ The Ladyhath notthovght fit to diſperſe "or publlh"any* 
{ partof the Proceſs, or Debate upon which the Interloquitor 
\ proceeded , For verifying of this great Charge againſt the 

Supreme Ordmary Court of Juſtice in the Nation , whom our 
Predeceſſors thought worthy to be the Depoſitars of the Secu- 
ritics of their own, and our, Properties and Poſſefſions; bur 
ſhe is pleaſed ro lay the weight of all upon her own Aſſertion : * 
Andalbeit bold Calumnies do oft-times leave ſome Impreſſion ; 
yet this being amatter of the higheſt Concern, tothe Intereſt 
and quiet of all, /nor only thoſe who have Proceſs depending, 
but ſuch as may have them ) lt cannot be unacceptable, that 
Collingtoun ſhould publiſh to the World the whole Proceſs 
and Debate upon which the Interloquitor of the Lords of 
Seſſion proceeded ; which indeed had been the proper part of 
the Lady, who makes the Complaint : By which means, ei- 
ther the Lady's Charge will be made good, or otherwayes the 
Juſtice of Col/mgtoun's Defences, and rhe Integrity of the 
Lords will be Vindicate, and the Nation ſatisfied and quieted 
in the Evidence, that their Righrs and Securities are fafely 
lodged: Andit is left to the Judgement of all unbyafled per. 
fons, whether the former, or latter doth appear, upon peruſal 
and conſideration of the Proceſs, which followeth,, with ſo 
great Candor and Fayour to the Lady, that no part of her 
Claim, orany Evidence thereof produced is omitted ; though 
ſeveral Decreets and Inſtructions produced for Colizugtown be 
forborn ; leaſt the Proceſs might thereby appeat too prolix. 


Copy of the Lady's Contrat? of Marriage. 

T Edmburgh the firſt day of Zune one thouſand ſix hun. 
A dred and fixty one years: Itis Appointed, Agreed, Con. 
tracted and Ended, betwixt the Honourable Parties tollowing, 

to wit, Sir James Foulis of Collingtoun Knight, one of t 

Senators of the Colledge of Juſitce, on the one part: And 
Dame Margaret Areskine, Re/if7 of Umwhile Sir Joh. Mcken 
zieof Tarbat, onthe other part 5 in Manner, Form, and 94m 


£- E 


ect following: Ihatistolay, the toreſaids Parties Binds anc 
Obliges them to Solemnizat andAccompliſh the Holy Band of 
Marriage each of them with the other in face of Holy Kirk, 
with all Solemnities requiſite ; betwixt the date hereof, and 
ihe day of next to come but longer delay. 
In Contemplation of the which Marriage, the ſaid Sir James 
Foulis Binds and Obliges bim, to Renounce, Quite-claim and 
Over-give : Likeas,. he by thir Preſents, Renounces, Quite- 
claims and Over-gives, all Right, Tittle and Intereſt, which 
he zare maritz can have claim or pretend, in and to the faid 
Dame Margaret her Conjun&-Fee, and Literent- Lands, 
Teynds, and others belonging to her, wherever the ſamen 
lye within this Kingdom,declaring the generality of this preſent 
Loncunciatioato be as ſufficient, as if the ſaid haill Conjuna- 
Fee, or Literent-Lands, Teynds, and others were inſert and 
ſer down here intill: Renouncing all Benefit of the Law, or 
other Benefit whatſoever, either competent, or that may ac- 
creſs to him by this Contra, or by the ſubſequent Marriage, 
or by any manner of way whatſoever, to her Taids Conjuntt 
Fee, or Liferent-Lands, or any part thereof, for now andevyer ; 
in Favours of her ſelfro be uſed and diſpoſed of at her plea- 
ſure. And by thir Preſents, doth take his hazard of what he 
may have otherwayes by the ſaid 'Dame Margaret, And 
farder, The ſaid Sr James Foulis by thir Preſents, Binds and 
Obliges bim, his Heirs, Executors and Succeſſors, That in 
caſe it ſhall happen him at any time, during the Marriage be- 
twixr him and the ſaid Dame Margaret, ts Conqueſte and Ace 
qguire any ſums of Money, Lands, or Heretages,” or to Receive 
payment of Sums of Maney due to him, m that caſe to Im- 
ploy the ſamen, And take the Rights and Securities thereof 
m Favour s of bimſelf, and the ſaid Dame Margaret the long. 
eft Liver of them two, in Conmntl-fee and Life rent ; andto 
the Heir s-male to be Procreat betwixt them; Whilks failing, 
to the ſaid Sir James his other Heirs, who are appointed to 
ſucceed him in hu other 1 ands and Heretages. And in caſe 
their ſhall be no Heirs Male, but Female; The ſaid Sir Fames 
B 2 Binds 


Binds and Obliges him and his forſaids, to provide them to. the 
half of the ſaid Conqueſt ; and the other half thereof to pec- 
tain and belong to the ſaid Sir James his other Heirs foreſaids. 
Which Proviſion above-written, the ſaid Dame Margaret 
accepts, likeas it is hereby declared, That the ſamen is granted 


and provided to her, ard Heirs forcſaids tobe Procreat of - 


the ſaid Marriage, in full contentation and ſatisfaction of all 
other Conjun-Fee, Terce, Third, Right of Moveables, He- 
retage, orany other Kight whatſcever ; except allennarly the 
Mannor, Place, and Dwclling-houſe of Collingtown, and 
Yairds thereof, which are hereby appointed and allotted to 
the ſaid Dame Margaret tor a Dwelling-houſe during her Life- 
time. Providing always ſhe ſufficiently Maintain and Uphold 
the ſaid Houſe, and Houſes in as good Condition, as they 
ſhall bein, ar the time of the ſaid Sir James his Deceaſe: And 
that ſhe ſhall nor Direly, or IndireGly be her ſelf, or any 
others in her Name, or ather Direction, cut, or deſtroy any 
mannerof growing Trees, or Planting about the ſaid Houfe 
or Yairds, or within any part of the Bounds of Collingtonn, 
tor no pretext nor uſe wharſocyer. And forthe more Security, 
both the faids Parties are content and conſent that thir Pre- 
ſents be inſert and Regiſtrat in the Bocks of Council and Sect- 
ſion, or inthe Court Books of any other competent Judge 
within this Kingdom; to have the ſtrength of an Decreet of 
any of the ſaids Judges, and their Authority Interponed there- 
to, that Executorials of Horning upon an ſimple Charge of 
ten dayes and others competent, may be direct hereupon: And 
for that effet Conſtiturs - « - = - Their Procurators, pro- 
mitten de Rato, &c. In witneſs whereof, both the laids parties 
have Subſcribed thir preſents, / which ate written be t_A/ex- 
ander Keith, Scrvitor to Mr. Andrew Gilmour Advocate } 
day, place and year of Godabove written, Betorethir Wit- 
neſſes, Sir //i//am Murray of Dreghorne Maſter of His Ma- 
jeſties Works, and: Sir John Foulis of Ravelſione Younger. 
Sic Subfcribitur Ja. Foulrs, M. Areskine, HW. Moray witnets, 


Fo. Foulrs witneſs. | 
Double 


Double of the Summonds, Dame Margaret Areskine againſ? 
Sir James Foulis of Collingroun. 


Ames, &c. Forſuameikle as it is humbly meaned and 
ſhowen to us by our Lovet Dame Margaret Areskine Re- . 

lic of the Deceaſed Sir James Fours of Collimgtoun,late Juſtice 
Clerk, and one of the Senators of our Colledge of Juſtice. That 
where the ſaid perſuer therein deſigned Relict of the Deccaſed 
Sir John Mchenzze of Tarbat be her Letters of Aſſignation and 
Diſpoſition Subſcribed with her Hand, of the date the laſt day 
ot May 1661. years (for the Cauſes thercin ſpecified) Sold, 
Aſſigned, Transferred and Diſponed trom her, her Airs and. 
Aſſigneys; to and in Favours of Mr. Adam Cunningham of 
WW. odball his Airs and Aſlignes whatſomevyer : A/ and hait 
her Life-rent Right of the Lands, Teynds and others after 
ſpecified, t9<w1r, Ol all and fundry the Lands and Barrony of 
Innerteil, therein comprehending the Maynes of Innerterb, 
Mannor, Place, Houſes, Biggings, Yards, Orchards, Dow- 
cat and pertinents thereot, Bridge, and Lands of Bridge- 
lands, called the Village of St. Kathermes, with the Chapel 
of St. Katberines, and Gitt of Chapellanry ot the ſamen, 
with the Houſes abour rhe ſaid Chapel, and ſpecial Pendicle 
of che ſaids Lands, called St. Germans» Azker ; together with 
all Edifices, Yards, Toits, Crofts, Coals, Coalheughs, 
Eyme and Lyme-quatrel, with the My/ze, Mylne-lands and 
Mulcurs of the ſamen, Salmond Fiſhing, and other Fiſhings, 
as well in Salt as Freſh Waters. annexis, coanexis, parts, pen- 
dicles and pertinents whatſomever of all and ſundry the Lands 
and Barrony of /xxerteil, lyand. within the Sheriffdom of 
Fzfe as principal: And alſo ot all and ſundry the Lands and 
Barrony of Glengarnock. comprehending the ſpecial and par- 
ticular Lands therein mentioned;and that in ſpecial Warrandice 
and Security of the faids Lands and Barony of /nnerteil: Andi 
ficklike of a/l and ha:{the halt Lands of over anc netherT yries;. 
with. Houlcs, Biggings andF ertincntsthercot, ly and within the: 
Ke 


a Repality of Dalkeith , Conſtabulary of Kmghorne and She- 


riffdom of Fife, wherein the ſaid Dame Margaret Areskine 
perſuer was infeft upon the 25 day of February 1645. 
Years; and ficlike of all and ſundry the Teynd Shaves 


of all and hail the faids lands of Innerterl and Bridge- - 


lands of Innerteil with all and ſundry parts, pendicles and 


pertinents thereof, and of all and ſundry the teynd ſheaves of * 


all and haill the lands of Sea- fie/d and rhe ſaids half lands of T y. 
rie, with their parrs, pendicles, and pertinents abovementioned; 
And alſe of all and haill the teynd ſheaves ot all and ſundry the 
lands of Balbartuom, mylnelands thereof and pertinents of the 
ſamen; and of all and ſundry the teynd ſheaves of all and hail} 
the lands of Morzs/2nds with their pertinents. all lying in the ſaid 
Parochin of eaſter Kinghorn,and ſhirefdome of Fife,and pertain. 
ing tothe parſonage of the ſaid paroch Kirk, ſpecified and con- 
tained in an Tack ſet be the Earle of K:mghorn to the deceaſt Sir, 
George Areskinthen of /nnerteil, and Dame 1/abel Bruce his 
Spouſe, & aſſigned be them to the ſaid perſuer,together with the 
Fruits, Rents, Emoluments & duties of the ſamen, Males, Ferms 
Kaynes, Cuſtoms, Caſualities Tack-duties and other ſervices 
and duties due and payable tothe ſaid Dame Margaret Areskim 
for the ſaids Lands, Stock and Teynd thereof, and that during 
the ſecond Marriage. With power to him to Call Follow and 
Purſue therefore, Decreets and Sentences thereupon to recover, 
and to remove and output Tennents therintil and to do all other 
things requiſit annent the premiſſes ; And thereby mace and 
conſtitute the ſaid Mr. AdamCunngham herCeſſioner andAſſig- 
ney in and to the toreſaids Rights and Diſpoſition of the ſamen : 
As the ſaid Ailignation and Diſpofition of the date tore- 
ſaid at more length proports. Like as the ſaid Mr, AdamCunning- 
ham be his letters of Tranſlation of the dait the laſt day of May 
166tyears' for the cauſes therein expreſt)ſold,afſigned.transfer- 
red, and difponedro and in fayors of the deceaſt Mr.A lex. Fouls 
of Katho, the foreſaid Right and Diſpoſition of the Conjunct- 
Fce Lands, Teynds and others above wirttten mage and 


pranted be the ſaid perſucr co him in manner aboye expreſt; _ 
ut- 
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Tranſlation and Diſpoſition ot the date foreſaid,at more lengt 
| bears,” LAnd /ichlthe, the ſaid Deceaſed Mr. Alexander Foulis 
ot Ratbo be his back. band ſubſcribed with his Hand ot the date, 
the laſt day of May 1661 years {Narrating the forefaid Aſſig- 
nation granted be the ſaid perſuer to the ſaid Mr, Adam Cun- 
#inzbam and the forcſaid T ranſlation granted be the ſaid Mr. 
Adamtotie faid Deceaſed Mr, Alexander Foults) Mention- 
ing, thatthe ſaid Umwhile Mr. Alexander Foulis, taking to 
conſideration, that the ſaid Afſignation, Tranſlation and Dif- 
poſition, and Right of Lite-rent foreſaid therein mentioned, 
was made and granted to ;im, no ways for his own uſe, Utilitie, 
and Benefit, but that the ſamen was only made uſe of in his 
Name, and theſame borrowed thereto, for the uſe, Utilitic, 
and Profit of the ſaid Deceaſed Sir James Fonlts cf Colltngtonn, 
and the ſaid perfuer his Spouſe during alþthe dayes of theirLiſe- 
| time joyntly for the Intertainment and Aliment of their Family 
allennerly,and upon thir expreſs Terms,that the famen, or any 
parts thereof ſhould not be lyable to be afteed direfily or in- 
dirc&tly with the burding of the ſaids perſons their Debts, by- 
,- gone, preſcnt, or to come ; and that none of their Creditors- 
thould have any Action againlt the ſamen, or any part thereof :. 
T Therefore he band and obleiſt him to denude himſelf of the 
G & faid Life-rent Right, and of all Right, Tittle and Intereſt 
which he either had, or could haye, claim or pretend thereto, 
or any part thereof : Likeas, the ſaid Decealed Mr. A /vxander 
Foul:s be the Tenor of the ſaid Band per verba de endem, did 
denude himſelf and his Airs therein mentionat thereof 5 and 
Band and Obleiſt him and his torcfaids ro Diſpone, likeas he: 
thereby Aſſigned, Transferred and Diſponed the ſaid Lite-rent 
Right, withall Right,Title and Intereſt, Claim of Right, or Pof- 
ſeſſion which he had, or could pretend thereto, To and in Fa- 
yours of the ſaid Jecealt Sir J2mes, and the ſaid perſuer in man- 
ner forcfaid, with Power to them to uſe and Diſpone thereupon 
at their plcaſure”, for the uſe and effect toreſaid allennerly, 
and. upon. the. expreſs Proviſions and Conditions aboye writ. 
cem 


WW. 
. "ey 


ſaid Perſeuer co ſurvive the ſid Deceaſed Sir James Fouts 
her Husband. Iris thereby declared, That in char Caſe the 
foreſaid Right of Life-rent, abovewrirten was only in truſt and 
ro her own proper vſe and behove; like as in the torſaid caſe the 
ſaid deceaſed Mr. A/-xander Foulu band and oblciſt him and 
his torſaids, to transfer the premiſſes in favours of the ſaid per-" 
ſewar, like as he thereby transferred the ſamen in her Favours: 
AS the ſaid back band of the date forſaid, inſert and regiſtrared 
in the Books of our Council and Sefſion upon the 1 7 of Janua- 
ry. 1667 years more fully proports. And i like manner be 
Ccnrract of Marriage paſt betwixt the ſaid deceaſed Sir James 
Fouts of Collmgtoun, and the faid perſwar on the ane and other 
partes, of the Date, the firſt day of June and year of God fore. 
ſaid 1661 years, in contemplation of the Marriage then Con- 
traced and thereafter ſolemnized, the ſaid deceaſed Sir. James 
Fouts band and obleiſt him,coRenounce, Quire-claim and ovyer- 
give, like as he thereby renounced quite claimed and oyergaye, 
all Right Title and Intereſt w hich he Jure mart could have 
claimeor pretend in and tothe ſaid perſucr her conjunct-fieor 
lyte-rent Lands, Teynds and others belonging ro her wherever 
the ſamen lye within this our Kingdom,Renouncing thereby all 
Benefit of the Law, or other Benefit whatſomeyer whilks 
might accrew to him by the ſaid Contract or any manner of 
way whatſomever, to her ſaid conjun& fie or Literent Lands or 
any part thereof for ever, In Favours of the ſaid perſuer, ro be 
uſed and diſpoſcd of at her plcaſure, and did thereby take his 
hazard of what he might have otherwayes by the ſaid perſuar, 
And further the ſaid deceaſed Sir J4mest owls did thereby bind 
and obleis him his airs executors and ſucceſſors , that in caſe 
it ſhould happen him at any time during the Marriage betwixt 
him and the laid perſuer, Io conqueis and acquire any fumes 
march lands or heretages, or to receive payment ot ſumes 
of money duetohim, In that caſe, toimploy the ſame and take 
the rights and ſecurities therec t in favors of himlelf and the ſaid 


perſewar the longelt liyer of them two in conjunct-fie or _ 
| a 


he ſaid Umwhile Sir James, his other Airs whoare appointed 
to ſucceed him in his other Lands and Heretages: As the ſaid 
Contract of Marriage of the date forcſaid Inſert and Regiſtrat 
in the Books of Our Council and Sefſion upon the ſaid 1 7 day 

of January 1667.years likewayes more fully prop orts. 
frue it 15,and of verity, that the ſaid Unwhile Sir James Foulrs 
the ſaid perſewersHusband during rhe time of the foreſaidMar- 
riage hes Conqueſt and Acquired,and hes received payment of 
ſums due to him, which will extend to the ſum of two hundreth 
and threeſcore thouſand Merks, which by the forefaid Con- 
tra he was obleiſt to imploy and ſecure upon Lands and Fe- 
retages, and take the Rights and Securities thereof, un Fayours 
of himſelf and the ſaid perſewer,the longeſt liver of them two : 
And by the foreſaid Back-band the Mailles and Duties of the 
ſa'd Lyterent Lands, provided tothe faid Perſewer in manner 
foreſaid, extending yearly tothe number of thirty ſix Chalders 
of Victual, wasto be Imployed for the Maintenance of the 
ſaid Deceaſt Sir James Foulis. and the ſaid perſewer their Fa- 
mily : Nevertheleſs the ſaid Urnwhile.Sir James Foulrs hes 
not Imployed and Secured the ſaid ſum of two hundreth and 
threeſcore thouſand Merks Conqueſt and Acquired, and re- 
ceived by him as faidis, and taken the Rights and Securities . 
thereof in Favours of himſclt and the ſaid perſewet and the 
longeſt Liver of them two, in Conjunct-Fee and Lyte-rent, as 
ſaid is; nor yet did he Imploy the faid threttie fix Chalders of 
ViRual for the Maintenance of his own and the ſaid perſewers 
Family, but did aGtually uplift and Intromet with twenty four 
Chalders of Victual of the ſaid 36 Chalders of ViRual, for the 
particular years of God after ſpecified, of the quantities, quali- 
ties and pryces after rehearſed, vzz 2.2 Chalders of Bear,and 
two Chalders of Meal yearly out of the Lands and Barrony of 
Innerteil,and that for the Cropts and Years of God, 1661, 62, 
63, 64,65, 66,67,68. 69, 70,71,72,73 74.75.76, 77,78, 
29, $6,81,82,83.84 85,86, and 1687 years, cach Boll of 
theſaid Viciual, Meal and Bear over head being worth ſix 
C Pounds 


Ponnds Monev of this on: if , 1/4, 4 4 4s) F. 
years above mentioned, conform to.the Current pryces of ſuch 
Vicual growand in that part of the Countrey. _ And that the 
ſaid perſewer, during the ſaid ſpace of twenty ſix years, did 
Maintain the ſaid Deceiſt Sir James Foul:s his Family with all 
ſuitable Intertainment ; and did pay the rent of his Lodging 
wherein he Dwelled during the ſaid ſpaces, and payed all Ser- 
vants Fees. And albert, Sir James Foults now of Collingtoun 
eldeſt lawful Son, and appeirand Air to the ſaid Umwbz/e Sir 
Zames Foults his Father, and Executor nominate and confirm- 
ed to him, atleaſt Succeſſor to him in his Lands and Heretages 
titulo lucrativo poſt Contrattum debitum, and univerſal Intro- 
 mettor with his moyeable Airſhip Goods and Geir, and Char- 
ter Chiſt, ought and ſhould ſecure the ſaid perſewer 1n an Lyfe- 
rent Right during all the dayes of her Lyfe-time, of the ſaid 
Sum of two hundreth and threeſcore thouſand Merks Con- 
queiſt, Acquired and received by his ſaid Father, as faidis ; 
and to make payment to her of the ſaid 24 Chalders of Victua 
uplifted by his ſaid Umwhile Father out of her ſaid Lyfe rent 
Lands; which ſhould have been applyed for the Maintenance 
of her Family as ſaid is: And that for the particular years ofGod 
and Cropts above expreſt,of the quantities, and qualitics parti- 
cularly above rehearſed, or liquidat pryces thereof above-mer- 
tioned,cxtending to the ſum of fifty nme thoſand,nme hundreth 
and four Pounds Money toreſajd, after the Form and Tenor of 
the toreſaid ContraQt of Marriage and other Writs above dedu- 
cedinall points : Nevertheleſs he ——_— refuſes ſotodo 
without he be compelled. Our Hl] i herefore, &c. Given 
under our Signet at Ednburgh the twenty day of February, 


and of our Reign the 47h. year. 


In. 


Information for Dame Margaret Arecki ne Lady Caftle-hayen, 
| Again 
The Lord Collingroun. 


above the value of his Eſtare, In the treatie of Marriage 
berwixt him and Dame Margaret Areskin, by the advice of 
Lawyers,there was threttie Six Chalders of vicual of the Lady's 
joynture conveyed before the Marriage in the name of Ratho. 
for the mantenance of the Family; And in the contraQ of 
MariageCol/mgtoun did renounce his zus martti,that his Ladys 
Eſtate might notbe ſubject to his Creditors ; and their being no- 
thing to which he ſhould provide her, all herintercſt inthe con- 
tract did depend upon this Clauſe, * That incaſe he ſhall happen 
* at anytime "_ Marriage to conqueſce and acquire any 
« ſums of money, Lands or Heretages, or torecerve payment 
* of ſures of money due to him, in that caſe to immploy the ſame, 
« and take theRights and Securities thereof in favours of him- 
* {elf,and the ſaid Dame Margaret Areskin and the longeſt Iruer 
" of themtwoinconjuntfie, And for this hope of Conquelce, 
my Lady renounced the terce of hererages and third of moye- 
ables, competent to her by Law, 

My Lady purſues this Lord Co/lingtour as repreſenting his 
Father, tor the lytrent of the ſums conqueſt and received by 
his Father during the Marriage And condeſcends upon the par- 
ticulars ſums received by my Lord Collmgtoun for 2 4 Chal- 
ders of Victual ot the Lady's Joynture lands yearly, ( beſides 
what was Imployed tor the uſe of the Family and for Salla- 
ries, Penſions, and othcrwayes, 

It was alledged tor the Defendar, r. That it could not be 
ſubſumed that Hy Lind Collmgroun had aquired Lands or 
Heretages during the Marriage ; and that ſums imployed for 
_— of Debts, or clearing a mans heretages from Incum- 

rances, was never underſtood Congueſce,bur only an acceſſory 


Right tothe Hererage, And therefore in the competition be- 
| C2 tw ixt 


0-5 E deceiſt Lord Collmgtoun being, ingaged in debts 


wixt an Ferre of Conqueſce, and an Fey of Lane, where the 

Predeceſſor had a null defeRive Right, and thereafter had aquir- 
eda yalide and effeAual Rightto the ſame Lands, It was not - 
foundCongueſt to belong to the Heire of Proviſion, but to belong 
to the General Heire,as acccſlory to the Heretage.z.a Clauſe of 
Congueſt,cin neyer be underſtood to bind up the Fiar,or denude 
him of the Faculty and Capacity to imploy, or diſpoſe upon the 
Congueft at his pleaſure;and therefore C/au/es of Congueſce Im- 

rts no more, but that ane Heire of Proviſion, or Relif? ſhall 

ucceed, or [yfrent, what Conquefce remains undiſpofed upon 

at the Fiars deceaſe, 3. The laſt clauſe ( or if | ſhall happen to 
recerve any Sums due tome) does relate to debts which was 
then due to Co/lingtown, and particularly a fum due by the 
Marqueſs of Huntly ; andifthat ſum ſhould be recovered, it 
was to be lifrented by my Lady. Burt the Clauſe cannot be ex- 
tended beyond ſums due to him at the Marriage, and all ſums 
that ſhould become due to him did fall under the former c/au/es 
of Conqueſee. 

It was replyed for my Lady, 1. The clavſe in her Fayours, 
Is not only a Clas/e of Congueſce, But to take off all debate, or 
Cavil that might ariſe anent the nterpretation of Congue/ce,chis 
ſpecial Clauſe is ſubjoined, that whatever fums my Lord Co/- 
{:ngtoun ſhould receive, Eorp/o, that he received the fums, he 
became bound to imploy them in lyfrent ro my Lady, and' this 
by the advice of Lawyers, who could expe nothing from the 
Lord Collingtonn, but his Penſions and Sallaries from the King, 
to which he had great pretenſions ; theſe ſums as foon as ever 
they cameto be received, became ſubje& roher Lyfrent; and 
thereſore my Lady has itin her Option, either to inſiſt on the 
Clauſe of Congqueſce for all the ſums of mony that were imploy. 
edin the redeeming of the Eſtate of Co/lmmgzoun, or for the Lyt- 
rent of the ſums Lybclled as he received them, 

2.. Clauſes of Congueſce,are moſt ordinary and known ſecu> 
rities;and 1t were abſurd and ayainſt the common Faith of Con- 
tracts of Marriage( which of all others ought to be moſt Sacred) 


to render ſuch obligationsEluſocie,and at the arbitriment of the 
partie 


nf nem land. 
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errs of Proviſion or Conqueſce, as they are Creditors, ſo they 
do repreſent and ſucceed; and as they can have no Action 
2painſt their Predeceflor, fo they are bound to have a regard 5 
and the Lawin ſome Caſes hath releived them from the ſeyeri- 
ty of their —_— in favours of their own Succeſlors, and 
hath allowe@them alaticude to diſpoſe, or imploy their con- 
queſt to all neceſſary and even rational uſes; But a Wife is 
meerly a Creditor,and therefore the oblciſment of Congue/ce in 
her fayours,ought to be more ſtrictly and rigidly obſerved then 
to Heirs. And ycfthe Law nor prat7ique did never relax any - 
obleiſment of Congue/cetotha. degree; thatthe debitor inthe 
obleiſment might prejudge the obleiſment, and cotally evacuat 
tiefame; and certainly it were a plain defrauding of this ob- 
leiſment, 1f my Lord Colligtonn did imploy the conquelt of this 
Marriage, to releive his Eſtate, of debts contracted in a former. 
Anditthis Doctrine hold, it their had been Heirs of this Mar- 
riage, they ſhould not have had afixpence, notwithſtanding 
they are provided out of the Conqueſce, which would looſe all 
the Faith and Security of Contracts. 

3. Whatever latitudethe Lords may tgke,. where a Wile is: 
otherwayes provided, and hath only the Conqueſt as a Gene- 
ral and accefſory clauſe, yet wherea wife gets nothing but the 
Conquelſce it were abſurd totally to fruſtrat and defraug Her. 

4 In contemplation of this Co::que/ce.the Lady did renounce 
athird ot the Eſtate of Co/lngroun,and it is incanſiſtent with the 
Reputation or Juſtice of the Seſſion to debar her from the Con- 
gue/ce by ſuſtaining the imployment of the CongueF? for re- 
deeming of that heretage whereof ſhe had renounced her terce, 

5. The other halt Ss Clauſe puts the debate of Congue/te 
outof Doors, and founds the Ladies Right upon the preciſe 
receiving of mony. And whereas it is pretended that the Claufe 
is only relativero ſums due at the Marriage, and not toſums- 
that ſhould become due during the Marriage, 

Itis anſwered, 1- This is no diſtin& Clauſe, but a ſeparar 
view Or part of the former, viz. And incaſe be ſhall happen at 


any 


© of Money, Lands,or H 


Jarriave to conque/te, and atqurre ſum. 
eretages, or torecerve any ſums of money 
due to him viz During the Marriage, Which is underſtood 
to be repeated, as well ar the laſt,as ar the firſt part of the clauſe; 
And ifit had been otherwayes deſigned,it had been eaſe to have 
Expreſt it thus ( preſently belongeng to him) And the word 
(due to him) was to exclude my Lady from any interelt that ſhe 
mightpretend toſums borrowed and received by him. Andirt 
isevident that it is all bur one Clauſe , becauſe the obleiſment to 
Imploy is ſubjoyned to both, And therefore ghe words ( 2cquired 
during the Marriage) muſt be underſtood to be repeated inre- 
lation to the ſums received due to him, as well as the ſums, 
Lands, and Heretapes, are to be imployed to my Lord and 
Laayin lyfrent and Children in fie. 2. In common Stile when 
men ſpeake of ſums belonging to them at the time. they doe not 
ſay ( recerved, ) but in caſe they ſhall uplift, or where the 
ſums are doubtful, incaſe they ſhall recover; and (Recerve ) is 
never uſed but cither in relation toDonations, or where money 
is offered, and the parties required ro reccive their Money. 
3. It cannot he condeſcended upon that any ſums of Money 
were due to Co/linf8un, bur an pretended Debt due by Hunt- 
ley, which ſingle Debt could never anſwer the Clauſe {incaſe 
I ſhall recerve ſums ) And certainly it this Debr had been de- 
ſigned,it would have been expreſt ; tor where there is only one 
particular under confideration, no body uſes toexpreſs that 
ſingle thing under a generality, when there is nothing elſe can be 
included. 4, If rhis Clauſe had been meant of Hunley's Debt, 
why was the Lyfe-rent only granted, in caſe the ſum were re- 
ceived, fora mans uplifting and recovering his own was never 
Conque/ce ; and therefore it this Clauſe had been meant roex. 
rend no farther then Debrs due to Co/l:ngtoun the time of the 
Marriage, the Lady would have been provided to the Lyfe. 
rentof all Debts due to him wichour that condition and qua- 
lity { /n caſe he ſhould recerve them.) But the truth is,my Lord 
Collmgtoun was a man of more 'nyenuity then to have 
ſham'd his Lady with mentioning this Debr, which neither is 
nor 


is burof a few dayes before rence again 
of Argyle: Andit wasthen perfeRly underſt 
was to be Donator ro Argy/es Fortciture; in fo far as con- 
cerned Huntley's Eſtate; fo that this Debt was for ever ex- 
cluded. Bur ſuppoſe there were na Forfeiture inthe Caſe ; 
the expyred Compryſings did abſolutely convey his Eſtate; 
and it was poſſeſicd be the Marqueſs of Argyle be vertue of 
theſe Compry ſings, and nor be the Forfeiture, for this Dcbe 
was neyer worth the regarding, much leſs to be the only ſub- 
je of theſeparate Clauſe. 5. In this Senſe, the Clauſe had 
been ridiculcus and of no Security ro my Lady; for if her 
righrto Lyfe-rent theſums due to Collingroundid depend upon 
his pleaſure in uplifting and recovering theſe ſums ; then the 
obligment imports no more, then that my Lady ſhould Lyfe- 
rent what he pleaſed; tor it could not be expected that he 
would prejudge his Heirs by uplitting ſums only to gratify his 
Lady with a Lyterent: And theſe abſurdities muſt convince, 
that this can never be the genuine meaning of the Clauſe ; bur 
the deſigne is plain, and the words are adapted to Penſions and 
Sallaries which be (hould receive as due to him during the Mar- 
riage: Anditisa general Rule inthe Irterpretation of all Con- 
tracts and Clauſes, That, that Senſe and Conſtruttion ſhould 
be admitted,whereby theClauſe ſhould not be ſuper fluous redun- 
dant, and ridiculous: And in this Cale, the Clauſe muſt ei- 
ther operate a Lyfe-rent of the ſums Conquelt, or of all the 
ſums received ; or elſe all the Proviſions in Favours of the Lady, 
for which the renounced her Terce, and third part, was ſuper- 
fluous and eluſory. 6. By the Clauſe in the Contract of Mar- 
riage, my Lord Coll:ngroun being obliged to Imploy, A// /ums 
of Money, Lands, or Heretages, that he (hould happen to 
acrquire,or ſums of Money due to him, whereof he ſhould receive 
payment during the Marriage : Albcit the Lady might juſtly 
cravethe Lyferent ot all the ſums of Money that can be in- 
{ſtructed my Lotd Collingroun received during the Marriage, 
which isthe expreſs Terms inthe Clauſe of the Contra, yer 


od, that Huntely © * 


ne declares rnitir ICS C UV | T T 
r. That what Debrs my Lord Collingtown has payed due prior 
co the Marriage, with $ums of Money acquired and received 
duting the Marriage, thar ſh2 ſhould have the Lyfe-rent of the 
ſame upon this ground ; becauſe if theſe Debts had nor been 
ayed, they would have affected this Lord Co/lmmgroun tha 
n; and he would have been lyable tor the ſamen; ſothatin 
fo far as the Son and Heir reaps Benefir,by Imploying the ſums 
his Father received during the Marriage, for payment of Debrs 
prior tothe Marriage, for which otherwayes he would have 
been lyable, as repreſenting his Father, the Lady ought in ſo 
far to haveright to the Lyfe-rent of the ſums with which the 
Lord Collingtoun payed the prior Debts 2. The Lord Col- 
lingtoun did not only reap Benefic by his Fathers payment of 
prior Debts with ſums of Money that he received during the 
Marriage, but alſo the ſubje&t that he has acquired by theſe 
ſums he received during the Marriage, bejnz extant at the dif- 
ſolution of the Marriage : The Lady by vertue of the foreſaid 
Clauſe in her Contrat, muſt have Right co the Lyte rent of 
what was acquired during the Marr:age, andextant the time of 
the Husbands Deceaſe; and therefore in making the Compu- 
tation of what the Lady ſhould have Right to Lyfe-rent, the 
Lord Collingtour's condition, and rhe condition of the Eitate 
isrobe conſidered, as it was the time of the entry intothe Mar- 
riage, and asit was at the time of the D\[>lution thereof; and 
inſofaras the Eſtate is meliorat, and what the Lord Colling- 
four had more at the Diſſolution of the Marriage, then hc had 
the time of the entering into the Marriage , that muſt be un- 
derſtood to have been acquired duting the Martiage, andthe 
Lady muſt have the Lyfe-rent of the tamen ; eſpecially ſcing 
in all ſuch caſes, where the Wife is provided tothe Lyfe-rent 
of what thould be Conqueſt and Acquired during the Mar- 
riage: The Lords arealwayes in uſc to take I ryal of the Hus- 
bands Condition, the time of the entering intothe Marriage, 
and of his Condition the time of the Diſſolution thereof ; and 
what eyer his Condition wa better ac that time, then it was = 
cag 


Conqueſce to give the Wife the Benefit of the Lyfe-rent of the 
ſamen, whichis clear by ſeveral Deciſions, and particulary 
the 4th. of Mqrch 162 ;. Skeen contra Robieſon *©* Where 
** the Hushand by his Contrat# of Marriage being oblidged to 
*, grve a Lyferen of the Conqueſce during the Marriage to his 
* Wife, and the Fieto thi Heirs of the Marriage: And he 
« havumg acquired certam Lands and Fiſhings that did hold of 
« the Townof Aberdeen in hu Sons Name; and the Relif? ha» 
* ving purſued the Son, as repreſenting his Father upon the 
*« paſ{rve titles, for the lyfrent of the Lands and Fiſhings : And 
* it being alledged that ſhe could not have the tyfrent of theſe 
* Lands and F:iſhings becauſe by ane AF of the Town of Aber- 
« deen which was confirmed by the Queen, the Lands and 
« Fiſhings could not be fewed nor lyfrented by a Woman ; upon 
* which the Lords found that albeit the RelifF could not Iyf- 
« rent the Lands and Fiſhings, yet the Heir ſhould give her 
« Damnumetintereſle, becauſe the Hasband could not be at- 
* lowed to make any purchaſs that could prejudge the Wiſe of 
« her lyfrent. And the 3d of Fuly 1627. The Lady Dumferm- 
« ling contra the Earle her yon, here by the contratt of Mar- 
"* riage, the Lady being provyded to all Lands that ſhould be 
* congueſft during the Marriage, and her Husbaud having ac- 
« quired certain Lands during the Marriage, and taken the 
'** Rights in bhisSons name theLords found that theLady had the 
* right of the lyfrent of the ſame:albeit it was alledged that the 
" price of the Lands was not payed, but was reſting the time of 
* higFatbers deceaſe,and that the Son as repreſenting him is ly- 
* able for the ſame. And iit is ſubjoin'd that the like Decr{i2n was 
«« done the 11 of Januar.163 2. T he Lady Bonningtoun contra 
* Haddenandthez7 of 7u#.1676 The Earlof Dumtermling 
* contra the Earl of Callander, where the Lords found that a 
6 nes Clauje of Conqueſce did extend to what the Husband 
« had acrquyred during the ©Marriage. mn e then what he had 
* the time of the contrat? of Marriage, with the burden of all 
ks buDebts contratied during the arriage;that was _— 
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during the Marriage. By whichit is evident thatin ſo far as rhe 
Eſtate was meliorar, andin a better condition rhe time of the 
diſſolution ot the Marriage, than it was the time ofthe con- 
tract, that was to be eſteemed Congue/ce; and that n$&'debrs 
were to be deduced, but theſe that were contrated during the 
Marriage. And as to the Deciſtons adduced for the Lord Col-' 
lingtoun the 26 of November. 1629 Wheze the Lords found 
that Lands being acquired be the Huſband from the Seller of the 
Lands, and thereafter diſponed in few again tothe ſame ſeller 
for ane greater few duty than was contamed in the ſellers pri- 
ors Rights, The augmentation of the fetw-duty be the Husband' 
could not be repute ane Conqueſce, whereof the Relift might 
Claim a lyfrent, as coming under the clauſe of Congueſce of the 
contrat?, Andin the caſe of James W auchop contra the Laird 
of Niddrie, im the year 1683- where the busband having right 
to the Lands prior to the Marriage, and during the Mar- 
_ having acquired partial Rights, were not found tofall 
under the clauſe of Conqueſce. —_ 
It is anſwered that theſe Dect/ions doe not meet this caſe ; 
for as to that of the Lady Dumfermling againſt her Son, It was 
inthe caſe berwixt a Superiour and a Vaſlal, where a Superi- 
or having purſued a Reduction againſt his V aflal, and the Val- 
ſals rights being found null fot want of Confirmation, and the 
Superiour having given a new right to the Vaſſall tor augmen- 
tation of the few-duty ; that was not found Congue/ce, In re- 
ſpec there was no new acquiſition, the Supetior having right to- 
the Lands before the Marriage ; and his right to the property of 
the few being only declared afrec the Marriage, by reduceing of 
the Vaſſals right ; and therefore albeit the Superior gave a new 
rightrothe Vaſſal, augmenting the tew-duty, That augmenta- 
tion was not repute Congue/ce, to give the Relic the benefit of 
the lyfrent thereof - And that this was the caſe of thar Decrſion, 
itis cicare by the Decrſcon the laſt of Zune 1029. Betwixt the 
ſame Perſons. Andas tothe Cafe of Niddrie and hu brother, 
ficſt the queſtion there was, berwixt the Hezr of Line, _ the. 
eire 
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mect\in this caſe. Next the partial rights acquired by the huſ- 
band after the Mirdegs, was found.nat+o- fall under the Clauſe 
of Congueſce, in reſpectthartthe Husband had belonging to him 
of money, and other eſtate ot great value.prior to the Marriage, 
of which, any ſums of money; he deputrſed after the Marriage in 
acquiring rights to the Lands, was the true produRt, and might 
be aſcribed to the ſums of money, and othereſtate which be- 
longed to him betore the Marriage. 

And as tothe cafe of Cowan contra Young the gth of Febru- 
ary 1669, where aFather having gruen a bond of 'Þ roviſion 
of 4co pound to a Daugbter of the firſt Marriage, was ſuſtam- 
ed, and found toaffett the Heir of 9o 4 of the Second Mare 
rage; Andthe 15 of Zuly 1673 Robertſon contra Robertſon, 
where the Lords found that a clauſe ma contratt of Marriage 
providing the lyfrent of the congueſce to the Wife, did not hm- 
der the Husband to grove competent proviſions to the Children 5 
And Smith contra Muire, 23 December 1668. Where it was 
found, that ſuch a clauſe did not prejudge Creditors; but the 
Rel that intrometted with the moveables fallmg under the 
congueſce; was found lyable for the Debt ; Andin the cafe of 
Frazer contra Cumming, the 8 of December 1687. here the 
Lords found the Proviſion granted tothe Children of the fir ff 
Marreage was to be deduced out of the congueſce m prejudice of 
the Rel:tis lyfrent,as alſo that his debts ought tobe deduced and 
11000 pound that he had reſerved to bimſelfe be the contratF 
of Marrtage, and the ſuperplus only tobe repute Conqueſce. 

It is anſwered,that the caſe of Cowzan & 7oung. being betwixt 
a Child of the firſt Marriage and the Heir of Conqueſce in the 
ſecond Marriage, it did riot meet the caſe of a lyfrenter ; nextit 
was only but a ſmall provifion granted be a Father ro his Child 
ot the fir {t Marriage, whom be the Law of Narure he is oblidg- 

ed to provide. As alſo in that Caſe the Heir of the ſecond Mar- 
riage had aſpccial proviſion, and ſomething allo ot the Con- 

queſce,ſothar che kathers granting a moderate proviſion roa 

Childotthe firſt Marriage, was not underſt — 
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- of the Children ot the fecond Marriage. Andthe caſc of Rovers- 
fon contra Robertſon, albeit the Lords found, ' that ſuchclauſes 
could not exclude competent proviſiong.to the Children of the 
ſame Marriage, which was moſt Juſt, yet ir is with this ex- 
preſsquality, that there were competent means, for a proviſi- 
ontothe Mother remaining, and that the husband had doneno- 
thing fraudfully in prejudice of that clauſe. And the caſe ofSmrb 
and Muir, was betwixt aReli&'and a Creditor, Anditis not 
controverted but that a true and Lawtul debt contracted by the 
Husband during the Marriage,ſhould deduce off theConqueſce, 
Andasto the Caſe of Frazer and Cumming it was thus, By 
contrat? of c Marriage betwixt Alexander and Chriſtian Fra- 
zers, T he Husband did provide his Wife to ane certam yearly 
Annuitie in lyfrent , and likewayes to the lyfrent of the clauſe 
of congue/ce, reſerving to bimſelf certain tenements of Lands 
and others extending to 11000 pounds ; and all the queſtion 
there was in relation to the import of the Reſervation as to the 
t1000 Pounds, if the Husbands Debts (hould affef? the 

11000 pounds, or be deduced out of the Congueſce. Upon which 
the Lords found that the tmport of the clauſe of the Contrat?, is, 
that m the firſt place, There ought to be deduced out of the Huf- 
bangs Eſtate extant the time of his Deceaſe, the Debts then 
due; and next that the 11000 Pounds u to be deduced, and 
what remains only 1 to be repute Congueſce. By which itis evi. 
dent that the x t000 Pounds that belonged tothe Husband the 
time of the entring into the Marriage, was deduced in re- 
ſpeR of the expreſs reſervation. And albeit a Husband 
may grant a Proviſion tro a Child of the firſt Marriage, 
yetit will not follow, that he can do ſuch Deeds in defraud of 
the Relict, as may abſolutely eyacuat the Clauſe: As alſoin 
that Caſe, the Reli&t had a ſpecial Lyfe-rent Proviſion, beſides 
the Lyfe-rent of the Congue/ſce. And that Deci{on is ſo tar 
from making againſt the Lady, that ir makes expreſly for her: 
In ſua far as in that Caſe, the Lords ordained Probation to 
be led for proving the Condition oft the Husbands Eſtate 
the'rime of entering into the Contrat 0f Marriage ; and 


what 


what was the worth'and value thereof the time of the Diſſolu- 
tion of the Marriage : To the effeR that in fua far asthe Huf- 
bands Eſtate was better the time of the Diſſolution of the 
Marriage, than the time of the Contrat : The Relict might 
have the benefit of the Lytferent thereof as Congueſce. And 
as to any other Deciſion alledged upon for the Lord Cot- 
lingtoun, they are either inthe Caſe of a Competition betwixt 
the Heirs of a firſt and ſecond Marriage, or in the Caſe betwixt 
Heirs of ſecond Marriages and Creditors, which does not at 
all meetthis Caſe. | 

And whereas it is alledged, that the Lady has aliunde, a ſuf- 
ficient Joynrute, albcit ſhe get nothing of the Lord Collingroun, 
and ſo is not deſtitute of a Proviſion. 

Itis anſwered, Thar albeit the Lady have a Joynture al:unde, 
yet ſcing ſhe has nothing from the Lord Coliingtoun, except 
che Houſe and-Y ards of Col{mztoun, which is not worth the 
ſpeaking of; yet that can be no Argument why ſhe ſhould nor 
hbaye aJoynture off the Lord Co/hmgrown,be vertue of that clauſe 
in her Contrat of Marriage, his Father having received fo 
great ſums of Money during the Marriage, partly out of the' 
Ladie's Joynture, and partly out of his Penſions and Sallaries, 
by which he made his Eſtate ſo much in a better condition the 
time of the Diſſolution of the Marriage, than ic was the time 
of the Contrat : And albeit the Lady get a large Joynture, 
the Lord Collingtoun will not be deſtitute of a Proviſion, 
cing he has gotten a large Eſtate with his Lady, 


Inrefpett whereof, &c. 


Additional Information for the Lady Caſtle-hayen; 
againſt the Lord Collingroun, 


O evince the Lagie's Claim beyond exception; and in 
-- anſwerto allthe Practicks thar have been, or can be 


obrruded: The Purſuer not only infiſts upon the forefaid 
clauſe anent the Lord Co/lingroun his receiving payment 91 


ſums 


ſums of Money duetohim during the Marriage: But farther 
doth preſs precciſly the former clauſe of T,ongueſce, viz. That 
che Lord Collingtoun hath HU and acquired ſums of Mo- 
ney during the Marriage: For ſeing thar it 15-undeniable, chat 
he hath cleared and reconqueſt his own Eitate, which before, 
the Marriage was ſank in more Debt then it was'worth ;' and 
- that this could nor be done without his acquiring of ſums of 
Money : Iris evident that he hath acquired ſums of Money, 
and thar theſe acquiſitions are really ſtill extanr, it nor in Spe- 
cie; yetin their undeniable effets. It the Purſucr were: on- 
ly infiting upon Cef/mngton's Conqueſcing and Acquiring of 
Lands anJ Heretages, and urging that the Reconqueſcing of 
his Eltate was areal Conqueſce. The prattick touching the 
clearing of old Wodſets, and the purchaſing of acceſſional 
Rights. and finding theſe to be no new Cohqueſce of Lands, 
might be objeRted with ſome ſhew of reaſon; but the Caſe 
of theſe Practicks was only concerning Conqueſce of Lands, 
which is not the principal point now in Controverſie ; Bur the 
point here urged is, That the Lord Collingtoun did purchaſe 
and acqureſums of Money ; and this is evidently made our 
both that he did acquire them, and that they are yer truly ex- 
rant ; fo that its impoſſible to fruſtrate the Purſuer of the be- 
nefit of this head of the Conqueſce, unleſs the Defender can 
as plainly make ir out, that the Lord Collmgroundid Recon- 
queſce the ſtate, by ſums not of his own acquiring, bur by 
the Detenders Tocher and Means, which can- never be made 
out; ſeing the Conquzſce of the Eſtare doth far exceed all the 
Portion the Defender got with his Wite, and there is a great 

art of thar yet unreceived. Neither is it to any purpoſe to de- 

re here, how far the Lord Co/lingtoun might exhauſt his Con- 
quelce by contra&ing of Debt, or doing other Rational Deeds, 
ſeing that the Dzbr which the Lord Collingtoun left ar his 
Death, is always acknowledyed, that it is to be deduce 1; and 
for other rarional D2-ds there is none can be alledged, except 
the conveyi ig ot his Eſt ire co his Son and appeirand Heir the 


Dctender, which is av cxhauſting , but a tranſmitting = the 
6 On- 


topertorm his Fathers cbligment.. Irs true, it is alledged thar 
the Lord Collngtoun's paying of his old Debts with the Mo- 
neys that he acquired, were rational Deeds : But it is as true, 
that theſe Deeds does no wayes exhault the Conqueſce, bur 
ratherelitabliſh ir : It being plainly ridiculous fora man to al- 
ledge, that his getting and applying ſums of Money for the 
payment of his Debt, and clearing of his Eſtate, and thereby 
making himſelf Richer, ſhould be an exhauſting of Con- 

ueſce, fince itis abſolutely the beſt evidence can be brought 
Be ir,, and the beſt uſe thatcan be made of ir; ſo that all the 
pratticks about the exhauſting of rational Deeds are here Im- 
pertinent, and prove nothing. Noris there the leaſt Injuſtice 
in what the Deſender alledges fora great Abſurdity, vis. T hat 
the Heir. Male of the Marriage ( if anyhad been) (hould by 
this means have carried away my Lord Collingtouns Efate 
from his Son in the former Marriage : For not toinfiſt upon 
the good Eſtate, the Lord Collmgroun hath gotby his Mar- 
riage, what could be more reaſonable then that the Heir Male: 
of the Marriage ſhould have the Fee of what was really ac- 
quired during the Marriage. 

And there tore ſeing this Obligment of Conqueſce is made to: 
the Purſuer in her Contract of Marriage. and that its undeni- 
able that the Lord Collingroun didConqueſce and Acquire ſums: 
ot Money, which are yer molt really extant in their abiding 
 effeRts: Iris impoſſible the Lady can be deprived of her Lyte-- 
rent thereof, in ſua far as the ſums were truly acquired by him, 
and not brought into the Family by the Detender a/wnde. 


Information for my Lord Collingtoun, againf#. The Lady: 
- Caſtle-haven RektZ of the deceaf? Lord Collingtoun bs 
Farber. 
WiHenthe deceaſed I ordCollingtown wasMarried to his laſt 
Ladj'in Anno.1661t he was under conſiderable burden ot 
Debr; and leaſt my Ladies Joynture of 80 Chalders of Vit 4 
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tors, ſeyeral conveyances thereof were made in truſt and by the 
Contract of Marriage my Lord did Renounce his Fus maritt 
to the ſaid Joynture,and rook his hazard of what he might have 
otherwayes by my | ady, and farther my Lord bornd and ob- 
lidged him, that mm caſe it ſhould happen him at any time dur- 
ing the Marriage betwixt him and hu ſaid Lady, to conque/ce 
and aquire any ſums of Money, Lands or Heretages, or tore. 
cerve payment of ſums of Money due to him ; in that caſe, tom. 
ploy the ſamen m favours of himſelf and his future Spouſe im con- 
Juni? fie and lyfrent, and the Heirs male tobe procreat betwirxt 
them, which failing to my Lord, his other Heirs who are appomnt- 
ed to ſucceed bim m his other Lands and Heretages 
There is a proceſs at the Ladtes inſtance againſt this Lord 
Collingtoun as repreſenting his Father upon the paſſive Titles, 
libelling that ** rhe defunt? did after the Marriage, conqueſce 
and acquire the Sum of 260000 Merks, and concluds that the 
defender ſhould'be decerned to mmploy the ſame for the Pur/uers 
Lyferent uſe : And urges that concluſion upon the clauſe of 
the Contract of Martiage above mentioned , containing ewo 
ſeparate and diſtin&t obligments: The one, To take zhe 
Lands, Heretages,and ſums of Money to be Conqueſced during 
the Marriage: Andtheother, To Imploy all jJums of Money 
due to him, whereof he ſhould recerve payment; during the 
Marriage, likewiſe to my Ladie's Lyferent uſe ; Whereby it 
doth appear, that my Lady did not intend to reſt upon a clauſe 
of Conqueſt in the ufual Style, but did farther provide for her 
own ſecuriry, by adjeRing the poſterior Clauſe , oblidging my 
Lerdco imploy all ſums of Money to be received during the 
Marriage, to her life:ent uſe, which was moſt Juſt and Rea-. 
ſonable, ſeing my Lords conditinn at the time did nor ſuffer 
him to ſecure any preſent joynture, his Eſtate being affeted 
with many incunibrances, it was therefore highly reaf nable 
that what ever ſums he ſhould receive during the Marriage, 
ſhould be ſecured for her liferent uſe. | 
+ It was anſwered for the Detender denying the paſſive AC 
nar 


tained in the contra&t of Marriage , unleſs the Purſuer will con» « 


deſcend upon Lands,' Heretages, ſums of Money, Conqueſt 
during the Marriage, and extant unconſumed at the Diſſ9uth. 
on thereof : Or that the DefuntF had received ſums of Money 
due to him the tim? of the contratF of Marriage : for as tothe 
Clauſe of Congue/ce, There has been no point in our Law more 
fully and clearly determined, than rhe Import thereof both in 
relation to Heirs of Proviſion and Relits in Contratts of Mar» 
riage: for the vatious circumſtances of Children, or Relicts 
having the benefit of thoſe Clauſes, have prompted them upon 
ſeveral Specialities, to endeavour the extenſions of ſuch Clauſes 
in their Fayours, upon ſome pretenccs of differences fromthe 
Caſes formerly decided, whereby upon conſideration of the 
moſt important Dec:/cons in that point, it will appear that the 
Lords have {carceever yaried, fince there were Pratticks up» 
on Record, anent the import of Clauſes of Congueſce, which 
they haye ever found to give Relics, or Heirs of Proviſions, the 
Benefit of what Conqueſt did remain unconſumed atthe death 
of the Husband, or Father ; and that ſuch Clauſes could nor 
hinder the Acquzrer from the full, free, and unaccountable Ad- 
miniſtration of his own Eſtate during his Lite, and to diſpoſe 
of his own by any juſt or rational Deed at his pleaſure: pro» 
viding that nothing were done fraudulently for evacuating of 
ſuchClauſes. end farther, The Deeds of the Acquirer are 
not only ſuſtained whenthe Conqueſce is conſumed, bur even 
when the Conqueſce of Lands, Heretages, or ſums ot Money 
is extant at the diſſolution of the Marriage; the ſame is affe&- 
ed and burdened with all the Debrs of rhe Acquerer, not only 
for onerous, but alſo for gratuitous Cauſes; there being always 
a juſt and rational conſideration, ſuch as the Proyiſion of Chil- 
dren with ſuirable Portions; and even a Proviſion of an eldeſt 
Son hath been frequently ſuſtained as a paternal Deed; andif 
in any Caſe gratuitous Debts or Deeds, of the {Acquirer have 
been annulled, at the inſtance ot Relics, or Children of a 
Marriage; the ſame has always been upon the bead of Fraud, 
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Or 
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* theſe Deeds are not only ſuſtained in favours of Credirors to 
affe the Conqueſce, but they have even been ſuſtained as bur- 
dens upon the Conqueſce, whereby Relics or Heirs of Proviſi- 
on have no Action againſt the Repreſentatives of the Acquirer, 
to Disburſt the Conqueſt of theſe Debts: The Deci/ions in 
this matter are'ſo numerous, and the Caſes fo various, that ir 
were tedious to relate them ; but the Defender did both in his 
Debate, and by a particular Note a par: offer a few of them to 
the Lords conſideration, whereby it will appear, that the 
ground of all is one, vis. That Congueſee is burdened with 
all rational Deeds of Adminiſtration of the Acquirer. 

Astothe ſecond Clauſe, whereby it is pretended, that, 4! 
fums of Money due during the e Marriage, and received by the 
Defunt?, ought to be Imployed for the Purſuers Liferent uſe. 
It is anſwered, Thar the Lords are intreated to conſider the 
Clauſe as it ſtands in the Contract, which is very far from Im. 
porting that Senſe which is fixed upon it: For by the firſt 
Clauſe, the Conqueſce during the Marriage was deſigned tobe 
ſecured in the ordinary Style of Conquefce: And by the ſecond 
all ſums due to my Lord before the Marriage, were deſigned to 
be ſecured tomy Lady, and that which was in Profpe&t, was 
a Dcbtdue upon the Eſtate of Huntky ; And my Lord had 
juſtground toexpe&t, that the fame might haye been made. 
eftectual ro him, who was then in great Favour, and had 
ſuffered much for the King ; and it was not fit to expreſs the 
Debt particularly in the Contract, leaſt being propaled , ir 
might have been affected by his Creditors ; and as this was the 
trove Communing, ſo itis impoſſible the words of the Clauſe 
can bear another Senſe, which runs in theſe Terms, v72z. He 
obliged himſelf in caſe it ſhould happen, him to purchaſe, or 
acquire ſums of Money, Lands, or Heretages, or to recetue 
payment of Debts due to him, to imploy, &c. Whereof 
the conſtruRionof the laſt Clauſe is, in caſe he ſhall happen ro 
receive payment of ſums due to him, where Sums due, muſt 
in prepricty of Language ſignify a Preterit, that the ſums 
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2, Was 1n Cale it ſhoula Happen him to receive theſe ſums : 
And the proſpeR of receiving of ſums, muſt alwayes pre- 
ſuppoſe the ſums due. And the firft end of the Clauſe relating 
to Purcbaſe of ſums thereafter, the natural Alternative ub. 
joyned to that Proviſion, is ſums dew already , w hereby all 
ſums were ſecured tomy Lady, whether due before, or pur- 
chaſed after the Contract, with the legal burden of my Lords 
full and free Adminiſtration during the Marriage. And u hcre- 
as the words of the Clauſe ( as the Purſuer would conſtrut 
them) run thus, /n caſe it ſhould happen my Lord during the 
Marriage to receive payment of ſums deue; even this con- 
ſtruction, thoughir be not natural, or ſuitable ro the Clavſe, 
yet italrers not the Caſe one hairs breadth: For in thar con- 
ſtruction the words (during the Marriage) which ſignify Fu- 
furition, have not theleaſt relation to ſums due, which are 
ſtill in Prererito ; but they do only relate to the receipt of the 
Money : So the Clauſe doth import, that if ſums then due 
ſhould be received during the Marriage, they were to be Im- 
ployed ; butir is altogether force againſt the natural con- 
ſtruction tomention theſe words, During the Marriage, In 


the firſt Clauſe, which can neither relate ro the Receipt of the - 


Money : Becauſe if that Money upon the Eſtate of Huntely 
ſhould be received or ſecured, though after the Diſſolution of 
the Marriage, the Purſuer would have a Literent thereof by 
the Clauſe, which ſhe could nor claim, if the condition run, 
Incaſe during the Marriage the Money were rece ved: Nei- 
ther is it poſſible that the words, During rhe Marriage, can 
relate to ſums due: For Sums due during the Marriage, is Non- 
ſenſe, Sms due, being Preterite, and during the Marriage, 
being then Future; unleſs for my Ladies Conveniency, ſhe 
be allowedtoadda wordor two, to make the Senſe as ſhe 
would have it; and that ſhe ſhould be permitted to Interpret 
che Clauſe,inthir Terms,vszz Sums fallmg due,or becommg due 
during the Marriage, For without the Addition of theſe words, 
or other of the like Import, it is impoſlible in _ 
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any conſtruction that can be forced upon the Claufe, as it 
ſtands: Andif fuch violence were put upon ir, then it woutd 
ſtill difagree with what has been evidently communed, viz, 
T hat Huntleys Debt already due ſhould be Liferented, if 1. 
ceived: Forit only ſums falling or becoming due Thereafter, 
were tobe imployed, then there were no Obligation, as to 
theſe which were already duc; And it would be a wonderful 
ſtreatch that could make the ſame words ſignify both Preterice 
and Future. | 
Secundo, Suppoſe the words of the Clauſe ſhould be ſtrain- 
ed (as the Purſuer contends) to an Obligment of Imploying 
«ll ſums due during the Marriage; yetit isnot poflible to ex- 
tend the Imporrance of that Clauſe, farther than an ordinary 
clauſe of Conqueſce;; and conſequently the Husbands Obliga- 
tion would only be preftable with the burden of all rational 
Deeds : For the Clauſe of Conqueſce oblidges, to beſtow, Alf 
furws of Morey Conqueſt during the Marriage: And the ſecond 
Clanſe obliges (as is pretended) ro Imploy, Alt /ums falling 
due during the Marriage to berecerved by the Defunt?;, Which 
isallone Claufe ; for all fams falling due during the Marriage, 
that che Defunt could receive, muſt be foms Congueft during 
the Marriage; and confequently if che Obligment co 'impto 
the Conqueſce, cannot fecure the Purſucr from the burden of all 
rational Deeds, neicher can the Oblidgment of imploying ſums 
falling due, which is the fame thing : And ir is not the variation 
of rhe Styte,or words; that will cvert the effect of fuch a train of 
Deci/ſons; nor is it poſſible that the Defunt?, or any reafoaable 
man would haye agreed to fach an extravagant Clauſe, where- 
by all his Fortune was then wholly over-bardened, fo he 
fhould have been Incapacitate for ever to render ir in a 
better condition for himſelf, or his Heirs: For though in this 
Cafe there beeventually no Children of the Marriage, which 
might probably haye exiſted, my Lady being then little paſt 
40, And being as carefut ro provide for them, as her ſl 5 
yetiſthey had cxifled, che DetunR would haye been Incapa- 
| Citate 


that his eldeſt Son might ſucceed, whichin conſequence would 
have drawn his Creditors upon him;, that he could not have 
had his perſon ſafe, when.they-tound that he could not apply 
one fixpence tor their payment out of what he had, or could 
acquire. 
It was eplyed that che Purſuers Lybel is moſt Rekeyant, 
both upon the Conguef?, and ſubſequent Claufe: And albeir, 
the Purſuerdoth nor alledge, that any ſums of Money, Lands, 
or Hererages, Conqueſt during the Marriage, ate extant , ſe- 
ing the DeſunQ did apply thele ſums acquired, and falling due 
during the Marriage, for payment of the Debts affefting the 
Eſtate and Lands of Co/lngtoun. The Detune being Locks 
pletior fat7us, by applying theſe fums for the Relief of his own 
Eſtate, which by the Conrract ought ro have been imployed 
for the Puſuers Lyferent uſe,the Lady ought to have the bene 
fit thereof, and doth not claim any Lyferent of ſums ſpent and 
conſumed; but where there is ane exiſting benefic inriching the 
Detuna, ſhe ought to have a lyfrent of the Lands releived to 
which ſhe reſtricts her lybel, and craves no moreneither upon 
the frrſt nor ſecond Chauſe of the Contract. 2. Congueſce in ſa- 
vours of Wives or Children, is alwayes underſtood in fo far as 
the Husbandis richer at the D!ſolutronot the Marriage, than 
he was a the time of the Contra, And thedetundt being richer 
in the value of the hail Lands redeemed, my Lady ought to have 
the lyfrent chereot. 3 Deciſions in matters of Congue/ce have 
yariedaccordingto the circumſtances of the cafes Þebatcd,and 
all of them have this notable diflerence from the Purſucrs 
Caſe, thatin theſe Dec:/cons, the Relick had ſpecial luirable 
proviſions, and the Congueſts were only adjected as general 
uncertzine Clauſes upon which the Relicts did not depend, Bur 
here there is no ſpecial proviſion, except the Houſe and 
Yeards of Coll:ngtoun, and alt thar was depended yon. was 
the clauſe of Cougne/ce which was adviſed by my Lord Dir kng- 
foan, and eminent Lawyers, who thought fitter to take the 
defun&t obliged. inthe rermes ofthe Contratt than to =_ A 


t cannot be imagined that ſo eminent a Lawyer would adviſe a 
clauſe that would be abſolutely 'Elu/ory, tho*the detunt made 
his fortune during the Marriage, 4. There are alſo ſeveral De- 
ciſions which tortify rhe purſucrs Caſe, as particularely a deci- 
fion Skeen contra Robertſon. 4 March 1624. where a band 
of Prf1/inn to a Daughter was found to be lyable to the Reletfts 
lyfrent by her clauſe of Congue/ce. And in the ſame caſe,the Huſ. 
band having acquired” right to a' Saimond Fiihing near Aber. 
deen, which by the cuſtom of the place could not be bruiked 
by a Woman, yettherelict by her Congue/ce was found to have 
utilem attionem againſ} the her. for the value, Andin the caſe 
of the Counteſs of Dumfermiing againſt her Son { Lands be- 
ing conquelt originally in the name ot the eldeſt Son ) the 
Counteſs was found to have right, to Lyfrent theſe Lands tho” 
never im the Perſon of the Father, The like 
Where a Right originally acquired in the name of a ſecond 
Son, was alſo affected by the Reli ts lytrent, upon a clauſe of 
Conqueſt. 50 The Deciſions adduced inthe Caſe of Children 
provided ro Conqueſce, import nothung ; becauſe all Children 
doe repreſent the DetunR, in ſo tar as they have benefice by 
him ; whereas the Relics are moſt favourable Creditors; and 
the Dece/ions adduced inthe caſe of Relicts are of no moment, 
as that Lands conqueſced, or burdened with the Debts due ex- 
preſly for the purchaſe thereof, nothing being reckoned but 
with deduQiion of Debts during the Marriage. And in the caſe 
of the Lady Dumfermling againſt her Son 26. November. 
1629. Where the Superiour having acquired the property of 
Fews, and having again fewed the ſame Land for greater 
Few duties, Theſe additional Few duties were not reckoned 
Conqueſce, Becauſe the Right of theFews came to the Huſband 

by Vertue of lIrritancies contained; in/the!Fewars Charters, 

incurred before the Marriage, and wh -no duty, out of 
theſe Lands could be reckoned Conquelce during the Marriage, 

6. The Purſuer did not reſt in a ſingle clauſe of Congue/ceto 

which all the D2c4/ons did relate;. but did farther povice ior 


to imploy all Sums aurmg arriage, which muſt atlcaf 
oblige the Defun&t in ſo far as he and his Heires were Lucrati _ 
by imploying theſe ſums for the reliefe of his Eſtate, which 
clauſe muſt either have that import, or none at all ; For no body 
can imagine that the Purfuer would conſider that uncertain 
claim upon Hunthes Eſtate tobe of any value, andif nothing 
elſe had been conſidered, that would have becn particularly ex- 
preſt: andit was moſt rational that the Defun& ſhould grant 
ſuch an obligement, Becauſe my Lady by the conveyance 
of her Joynture did ſecure 36. Chalders Victual for the main- 
renance of the Family, which being ſufficient for maintenance, 
and all neceſiary expences, ir was moſt Juſt that what other 
ſums might be received by the NDeſun&,ſhould be imployed for 
the Ladics lyfrent uſe, yet notwithitanding of the ſerlement ar 
the Contract, lItis oftcred tobe proventhat my Lord by him- 
ſelf did intromert with 24. Chalders of the victual allocat for 
the entertainment ofthe Family, by which means my Lady 
was neceſlitat to take up her Joynture inthe North, which ſhe 
had diſponed to her Children at the time of the Contract, and 
to conſume the fame for the Intertainment of the Detuns 
Family. So that it cannot be thought an invidious claim, that 
my Lady ſhould deſire her lyfrent, equivalent to the debts 
payed by that part of the Joynture, whickWas allocat to the in- 

tertainement of the Family. | 
It was duplied , that all the pretences infiſted upon Joyntly 
or ſeparatly have no thaddow of relevancy in them, and 
1/t, Asto the firft Alledgance viz. That the Purſuer inſiſts only 
fora lyfrentof whatis extant Conqueſce during the Marriage, 
by relieving the Eſtate that was overburdencd, and thereby was 
Locupletior fat7rs. Itis antwered, that as the lybel could nor 
relevantly conclude the imployment of all ſams purchaſed and 
reccived during the Marriage, bat with the burden oft. all ratio» 
nal Deeds. So neither can it be ſuſtained, as it is now re{tricted, 
for the lytremt of the Lands relieved, and in guantumthe De- 
fant was Lxcratzs ;, becauſe Law doth allow all Husbands z 
. tree 


of Conqueſce for whatis confumed by that adminiſtration, and 
as they might have waſted, and ſpent all unprofitably, fo 
much more might they apply the ſame for payment of debts, 
"hich is not only a rational buta neceſſary deed,and it the Cre. 
ditors had not found the Defun® ſojuſt in his Inclinations, they 
would have compelled him thereto, either by per- 
ſonal diligence, or by affecting his Eſtate; and the 
pretence of Locupletior fatFus imports nothing , unleſs 
the Purſver could ſublume in the terms of the ob. 
ligment that the Defunt had been Locupletior fat7us 
in Lands, Heretages, or ſums of Money, which 
here cannot be alledged ; for the DetunAt was only Locuplctior 
fattus, by payment of his urgent Debts, which is neither a frau- 
dulent adminiſtration,nor was he thereby enriched inthe Par- 
ticulars enumerat in the clauſe of Conqueſce ; and conſequent- 
ly my Lady has no Intereſt in that gain-for clauſes of Conqueſce 
are ſtritly interpret, and never extended beyond the preciſe 
Words;therfore a wife having right to Conqueſce ot Lands, hath 
no right tro ſums acquired, and the who has right to Lands and 
ſums, has no right to Victual, Pleniſhing, Plate, Jewels, or 
moveables of any fort, Sothat if the DefunR at his deceaſe had 
been worth 10000 pounds Sterling, in other moveables thay 
ſums of Money, the Purſuer could not have acclaimed any in- 
cereſt therein, which may ſatisfy the Lords that there was nor 
fuch an anxious concetne to make-this Conqueſce ſecure, when 
Goods and Geir and all moveables were omitted in the Clauſe, 
which are oft provided as Conqueſce, and asthe DetunR had 
powerto have rurned all his free Eſtate in ſuch moveables, ſo 
much more could he pay his urgent Debts, and releive his an- 
cient Eſtate, without providing the ſame to his Lady, and the 
Children of his ſecond Marriage, tothe excluſion ot his legal 
Heirs, 2, The releiving of the Lands of Coll:ngroun. cannot 
in Law be reckoned aConquelſce of thele L ands, becauſe a Con- 
ueſce Is a new few to which the Defun® neither d1d,nor could 
ucceed, as tigire to any of his Predeceſlors: and the ay 
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praick,,. where ever a Wife or Heirs of proviſiondidprerend 
that a usband, or Father, could not pay his Debrsin prejudice 
of a Conqueſce; ſo that if there belittle decided in this, itis 
becauſe few or none haveever pretended to call itin Queſtion ; 
on the contrary all thatis found to approach ro this Caſe, is a 
debare berwixt che Counteſs of Dumfermling and her Spn 26. 
November, 1629. And Fraſer contra Fraſer lately decided. 
By the firſt of which Deci/zons, the Lords found © That the 
Earl of Dumfermling having acquired the right of property of 
* certain fews during the Marriage which he fewed out again 
« fyr greater few-duties, that the Counteſs had no intereſt in 
« theſe additional Few duties by the clauſe of Conqueſce. And 
whereas it is pretended that the ground of this Decr/ion was, be- 
cauſe the Fews were declared Null, upon irritancies before the 
Marriage, this alledgance, is gra! dif7um and without the 
leaſt veſtige of reaſon from the Deci/con, which was upon juſt 
grounds ; becauſe the Earl having a Dominium DirefFum, any 
improvement of that Dommium during the Marriage was not 
regarded as a Conqueſce. And the Lords had formerly greatre- 
ard tothis Decz/i9n, in the caſe of the Laird of Niddrie againſt 
is Brorher; where the Father having a right upon the Lands of 
Lochtoure precceding the ſecond Marriage, albeit the ſame 
would have been ineftectual in competition with Rights acquir- 
 edduring the ſecond Marriage, yetthe Lords found, that the 
poſterior rights were preſumed to have been acquired for vali- 
datmg and compleating the anterior Right, and that they did 
accreſce thereto, and the Son of the ſecond Marriage had no in- 
Intereſt therein as Congueſce And in the caſe of Fraſer and 
Fraſer, the Husband at his Contract did pur a valuation upon 
the Eſtate he had over and above certaine Ackers of Land, 
which hedeclared ſhould not be eſtimate any part of the Con- 
queſce, yet the Relict having acclaimed a lytrent of the Con- 
queſce during the Marriage, the tollowing points were therein 
decided viz. 1 That the Father having 1mmediatly atter rhe 
ſecond Conirat provided 6000 Mezks, to his eldeſt = 
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5000, Merks, and allowed 1000 pounds for her Wedding 
Cloaths, and having payed a great part of theſe ſums yery 
ſhortly aftec the Contract, before it was poſſible to have ac- 
quired ſo much money as could have payed the ſame, yetthe 
Lords found, that theſe ſums ſo contratted, and payed, were not 
zo be taken off the capitalof 11000 pound of bis EFFate before. 
the Marriage, but the whole capital foreſaid behoved to be de- 
duced before reckoning the Conqueſce at the Difſolution 2. In 
that caſe, they tound that 2/! Debts were to be deduced, both 
thoſe that were prior, and thoſe that were poſterior to the Mar- 
riage; as appears by the debate immediatly preceeding the 
Interloquitor, which was don? upon deliberation by rhe whole 
Lords, and thereafter repreſented of new by two ſeyeral Bills, 
containing the whole tayourable circumſtances of the Caſe, and 
particularly that the Relic had but a very mean proviſion be- 
ſides the Conqueſce, upon which ſhe could nor live ; all which 
appears by the forſaid Decreet, marked at the ſeveral debates 
and interloquitors 5 and what is now pretended is far leſs fa- 
yourable then any of theſe Caſes. 

To the ſecond alledging, that Congueſce is alwayes under. 
ſtood, in ſua faras the Husband was richer at the D:/d/ut ior 
then at the Contra? of Marriage. It is anſwered that the 
grounds abovementioned doe fully ſatisfy this preten:e, for the 
eſtimation of the Husbands beingReicher,muſt be made with re. 
lation to theſe particulars whereof the Contract is provided to 
the Wife ; anditthe Husband have provided a Wite tolyfrent 
the Conqueſt, Lands, and Heretages only ; it is nor to be 
conſidered how far the {us band is become Recher in ſums of 
Money, Goods and Geir, whereof, the ///;fe hath no clauſe 
of Conqueſce, orif the proviſion of Conqueſce be of Lands, 
Heretazes, and ſums of Money, as in this caſe, tho' the Hus- 
band had purchaſed a great Eſtate in Jewels, Plate, Victual, 
Cartel, orany moveadbles, that is not io be conſidered but only 
how tar he is becomericherin Lands, Heretages, and ſums 
Conqueſt which is. not pretended inthis Caſe but only thar 
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And ſeing my Lady did not take my Lord oblidged to imploy 
all Goods, Geir, and movables whatſomeyer, itis a demon- 

{tration rhat ſhe did notintendto tie him ſo cloſs asis now pre- 
rended, bur leftto his own diſcretion whether he would enrich 
himſelf in theſe particulars provided for her lifrent-uſe, orin 
others wherein ſhe had no intereſt. 

Tothe third, it is admired that the Lady ſhould recur to 
Dec:/cons to fortify her pretence, for in all the Dec:{ons for 
above ſixty years there is no variation, except in that pretend- 
ed Dec:/ion adduced be the Purſuer Skeen contra Robertſon, 
which has nor beenſeen by the Detender not being in Durie 
nor any citted known Writter, and whereof the circumſtances 
doe not appear, and all others doe agree inthis, that a Hus- 
band, or Fatber, may not only do all onerous Deeds, but may 
give Liberalities and Gratuities even to Children, or to the 
Heir where there 1s a rational Cauſe, much more may urgent 
Debts bepayed, whereto the Acquirer could be compelled. 

And as tothe only defence againſt all the Dec:/ions, u 
the ſingularity, that the Purſuer had no ſpectral proviſion, and 
that by the advice of an eminent Lawyer- 1t was thought fitter 
to take theſe general Clauſes, then a proviſion of 3 000 Merks 
yearly, Itis anſwered, this ſpeciality makes no alteration, it 
being impoſſible to find different Caſes, fo perfectly agreing, 
bur ſome circumſtances will vary . but here the rule ot the 
Lords Dec:i/cons is, that all rational Deeds ſhall be ſuſtained, 
and it this beſuch a circumſtance,thatit renders the payment of 
the Debtin prejudice of the Conqueſce, fraudulent, thenir is 
releyant but not otherways, and ſtill there is to be a difference 
wade betwixt firlt and ſecond Contracts of Marriage, forif a 
man in his firſt Contract of Marriage gave no ſpecial proviſion, 
bur a clauſe of Conqueſce, whereby it the Husband ſhould vo- 
luntarly evacuat the Conqueſce, the Wife of his youth, and 
Mother of his Children would become deſticurte and miſerable, 
It were infamous in him to evacuate ſuch a Congue/ce, except 
by incviiable Dceds ; and any yoluntary Decd wouldin } m_— 
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is no portion, but a joynture that rerurns at diſſolution, the like 
fayour is notdue. Forif the Relit have an honourable provi- 
ſion, whether by the firſt or ſecond Marriage, it imports nor, yea 
there is nothing more ordinary then that Heireſſes do content 
themſelves with the lifrent of their own Herctages, and otr 
times with leſs, yet in the caſe Robert/on againſt Robert ſou 
15th July 167;. Itis plead for the Relic who was Wife of the 
firſt Marriage, that ſhe had only an clauſe of Conqueſce, and 
no ſpecial proviſion, yeta bond originally taken in the name of 
the eldeſt Son during the Marriage, was ſuſtained againſt her, 
unleſs there were nor ſufficient means for a competency to her 
eAlinnde, in which caſe the Lords —_ , the bond 
would be fraudulent; and there is no queſtion the Lady was 
very well adviſed inrelationto theſe Caſes ſhe defired advice 
in, as how to convoy her Joynture, which was done to fo 
goodeffteR, that the Defun with all the Influence and righe 
of a Husband, could never come to one ſixpence of the North- 
Countrey Joynture; bur theſe Clauſes were never adviſed by 
a Lawyer to have any ſpecial effe&t, whereof the Lords may 
be ſatisfied by the Purſuers own Aſſertion, that 3050 Merks 
of Joynture was offered ; and was there ever any Lawyer that 
would prefer a general Clauſe at Conqueſce to a ſpecial Pro. 
viſion, which has a preference as to Moveables, to a}l Credi- 
tors, and is uſually the beſt ſecured real Debr; ſo that the ne- 
gleRing of a ſpecial Proviſion, is a demonſtration that there 
was no Liferent under proſpect, and that the Clauſe of Con- 
queſce was adjeted of meer Stile and Formality. And Sir 
Andrew Gilmour whodrew the Contract, would neyer haye 
agreed to ſo unreaſonable Clauſcs as theſe in the Contra are, 
according to the Purſners Interpretation , he being tlie Dc= 
funRts Brorher in Law. 

Tothe Fourth, There was nothing ever decided contrary 
to what is nov pleaded: for the Deciſion finding, T hat the 
Wife had Right to the value of a Fiſhmg im Abcrdeen,wh:th by 
#he cultom of the place could not be bruiked by a Woman , ”_ 
mo 


like the Earl of Dumfermlmng Acquiring Lands inthe Name 
of his eldeſt Son, was juſtly found, To have done a fraudulent 
Deed to evacuate the Conqueſee, Yet betwixt the ſame Partics, 
it was alſo found, T hat the Earl having firſt acquired a pro- 
ftableT ack of the ſame Lands during the Marriage,and after- 
wards baving acquired the property, the Ladies Lyferent of 
the Lands extended no farther, than to the T ack-Duty con- 
tained in the T ack firſt acquired; On this ground, that the 
Lady was not provided to the Lyferent of Tacks, albeit it 
might have ſeemed rhat the Tack was extinguiſhed by the Pro- 
perty : But ſtill the Lords do reſtri&t theſe Clauſes as much as 
they can bear. 

Astothe Fifth, Pretendingto Anſwer the Deci/ions addn- 
ccd, it is anſwered, That the Decrſions in cale of Heirs of 
Conqueſce, do by much more ſtrong realon cut oft the con- 
cluſion of* this Purſuers proceſs, For Heirs of Conquelſce,are 
more fayourable in relation ro Conqueſce than Relicts; as was 
expreſly tound inthe Caſe of the Lady K:/becbo, againſt the 
Laird; and Lady Rentoune againſt the Laird, where Lands 
Conqueſt were burdened with annual-rents of a partot the 
price reſting,albcitin both the Lords declared they would have 
found otherwiſe in the Caſe of Heirs of Conqueſce, fo that 
Heirs of Conqueſce being more fayourable than Relits, what 
everdoth exclude their Intercſt inConqueſce, muſt much more 
exclude the Relicts Intereſt, and the prerence that Reirs of 
Conqueſce do repreſent the Detunct, whereas Relics ate 
Creditors, is of no moment, becauſe in competition with 
Creditors, they arc conſidered as Heirs, but in refpe& of the 
Heirs of Lyne {which is the Caſe of all the Deci/zons ) they 
are moſt favourable Creditors, 

Tothe Sixth, Founding upon the laſt Clauſe of the Con 
trat anent ſums due during the Marriage, alledped to be 
inſecc for a farther Security thanthe common Clauſe of Con- 
queſce, which varies this Caſe from all theſe befide it. Ir is- 


anſwered, The Deiender hoyes he has alrcady ſufficient] 


cleared, that by the conſtruction ©' Ira | co, 
nothing is comprehended that fell due after-the- Marriage. 
Et ſeparatim, it is hoped that the Reaſons already adduced, 
why the import of that Clauſe (as the Purſuer would haveit 
ſignifies no more than a common Clauſe of Congue/ce, and 
conſequently muſt be ſubject ro the ſaids burdens, and be con- 
cluded with the ſame Dec:/ions, and the force of what hath 
been ſaid, is the moreevident, that rhe Purſuer found her ſelf 
obliged to recede from the firſt concluſion of the \ummonds, 
for [mploying all ſums due, and recerued, without exception, and 
did reſtrict the ſame to the ſums imployed for the Payment of 
Debt, and in quantum Lucratus ; whereby it is evident that 
Law does not ſuſtain ſuch an Obligment to imploy AY ſums 
recervedin the tull Latitude of the Clauſe. And it it cannot 
be efteRual as it ſtands in the Style of words, we mult then con- 
ſider what is the Cauſe, why Law reſtricts the effect ot ſuch 
Obligments, and we ſhall find the Cauſe to be the ſame why 
Law reſtricts the effect of Congue/ce, as being againſt the Inte- 
reſt and meaning of Parties, the rights of Property and Com- 
merce, and that ſuch Clauſes are only Deſznatins. Again, 
if we conſider the Syle of both Clauſes; Clauſes of Congueſce 
are as peremptor to imploy all /ums Congue/ced, as this is 
alledged to be for /ums during the Marriage. And ſeing the laſt 
Clauſe cannot be effectual in the full Latitude more than the 
firſt, what other eſtimare can be made thereof, than the known 
Marches and Land Marks, by which the Lords have bound- 
ed che efte&t of Congue/ſce. And as clauſes of Conquelce do 
eaſily runin relation to ſums purchaſed and acquired; ſo ſup- 
poſe a clauſe of Conqueſce ſhould run in theſe Terms, AL 
ſums Purchaſed, Acquired and recerved during the Mar- 
riage; can it be ſuppoſed that the word ( Recerved) ſhould 
make an alteration in the Caſe ; or are not ſums Acqurred du- 
ring the Marriage, Purchaſed? And are not ſums Purchaſed, 
Recerved during the Marriage ? So the terms being Conver- 
tible, they cannot yary the Deciſion. 2. £7 ſeparatim, tho" 
it had been the expreſs meaning of Parties, to have _ 
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an Obligation.could not have been effetual in Law : Becauſe a 
Husband by his- Jus Mari: bath right to all moyeable 
ſums falling under Communion of Goods : And tarther his right 
thereto is unaccountable , and the 7s marit; of an Hus- 
band, it isſo fixed and inſured by Law, that :#h2r:it Oſſibus, 
and cannot poſlibly be renounced in favours of the Wiſe,by any 
deed of the Husbands directly nor indiretly : Whereas by this 
clauſe as it is interpreted, the Husband ſhould be effeCtually de- 
nuded of-his Jus m2rittin favours of his Wife, info far as he 
would thereby be accountable to his Wife tor her lyfrent-uſe, 
for his intromiſfſion with #:oveable ſums, which in Law do be- 
long to hin1 unaccountably. Andasitis not controverted that 
the Jus Mariti doth imply an unaccountable right in the 
Perſon of the Husband, fo it hath been found on moſt Tuſt 
grounds that this right is incommunicable tothe Wife, inthe 
caſe of the Lady P/ton againft Hay of Balboufie 2d. February, 
x667. Where abondof 1000. Merks yearly being granted to 
a Wife to be diſpoſed of as ſhe pleaſed, ſecluding the Husbands 
Jus Mariti; The Lords found that payment made to the 
Hyusband, without the Wifs conſent, did exoner the Debitor, 
end exclude the Wifs executors: Which clears that a right 
could not be ſo qualified, but that it behoved ro be Simply 
tranſmitted to the Husband, or null. But for tarther evidence, 
thar cven the deed of the Husband himſelf cannot diveft bim 
of bus Right, It was found 13, July 1678 that a Husband 
baving renounced his Jus mariti to a part of bis Wifes Joynture 
zn favours of hu I yfe, the right thereof did return tothe Hus- 
baud, albeit he ſuffered his Wife to poſſeſs the renunced Lands 
all ber life time, yet the ext ant proautt of theſe Lanc's did be- 
long to him, and that he himſelf could not be excluded by the 
per /onal obzett1on of his own Renowctaticy, The like was found 
in the cale of Hami/ton againſt the Lady Carberry, And, itthe: 
Husband could not by a Dre? deed renounce the wmac- 

counntavle menagement, much leſs can he doitby a general and 
feparate Clauſe, which would in contequence import a 1enoun- 
CLAtLOM 
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ciation thereof to his Wife, for the 7u# mwartts, confilts no 
only in the Managemen!, but ir mvlt be anaccountdble. 

3, Et Separatim,the Defender cannot be lyable /n quantum 
Lucratus, upon this Clauſe, tho? ir could beeffeRual in Law, 
unleſs it were ſubſumed and offered ro be proven, that he was 
Lucratus, by applymg ſums of money recerved during the Mar- 
rage to the payment of his Debts. Foralbeitit were inſtructed 
that the Detun& did receive conſiderable ſums of Money, and 
alſo that he payed conſiderable ſums due by him. yet that could 
not infer that theſe debts were payed by ſums of Money receiy- 
ed during the Marriage, feing the Detun&t had aroher Subjet? 
than Sums of Money, out of which he could have payed his 
Nebts viz 34. Chalders of YViftual yearly asa part ofthe 
Purſuers Joynture, which in the debate is acknowledged to 
have been allocat for the Defuntts free diſpoſal ar his pleaſure. 
Suppoſe then that the Defun&t had conſumed his Sallaries, and 
Penſions, upon the charges and expenſes of his Family, or 
upon orher reaſonable and creditable occaſions ( as it is ac- 
knowledged he might have done freely and unaccountably ) 
and that he were Lucratus by applying rhe ſaids 2.4. Cha/ders 
of ViRual for the payment of his Debt; he could not be ſaid 
to be Lucratus by ſums of Money , but only by Bol!s of 
Vicual, for which, by the clauſe he is not accountable ; and 
it the Purſuer will aſſert that he is Lacrarus by /ums of Money 
Aﬀerenti incumbit probatto. And tarther he had other ſubjets 
out of which payments mightbe made, viz. Ihe Lands of 
Collmgtoun which were ſtocked, as alſo he fold r 00000. Merks 
worth of Lands, and there is nothing more ordinary, than, for 
overburdened Heritours to obtaine great eaſes, when they have 
ready money to pay, whereby the ſaid ro0000. Merks may 
havepayed 09:02 pounds of debr, So that my Lady cannot 
be exonered upon a preſumptive, but muſt adduce a poſitive 
probation, that my Lord was Lucratus by ſums of Money. 

4 The Purſver muſt nor only prove, that the Detunt was 
once Luc: atus by payment of his Nebt, but that the ſaid Lu 
erum did remaine with him, till the d:ſſolution of the Mar- 
rage 


upon ajuſt and reaſonable cauſe, diſpoſe ofhis reſerved Lands 
to his eldeſt Son by Contra of Marriage, asis alledg'd, the 
Purſuer cannot claim any intereſt inthat purchaſs ; Butitap- 
pearsevidently by the Contrat,that theDetender was then de » 
ſigned ro ſuceced to his Fatherin theſe Lands, inſofar as the 
very Clauſe upon which the Purſuer founds her congue/ce to be 
provided to her myfrent, and the Bairns of theMarriage infee, 
which failing to the DefunAs other Heirs appointed to ſucceed 
him, tn his other Lands and Eftate; whereby itappears, that 
as the Defender was the lineal Legal Succeſſof of his Father,the 
Purſuer did not then envy his ſucceſſion ro the Eſtate of Co/- 
lingtoun, which by her own clauſe of Congueſce, is deſigned 
his other Lands and Eſtate; ſothat the Lands of Collmgroun 
can never be reckoned Conqueſce; nor can the Purſuer quarel 
the convoying the right therof to the Defender, ſeing by her 
own ContraR, it is declared that his pre/ent Lands and Eftate 
wot contratted was deſigned to deſcend to his Lineal Heirs 
which could not be, unleſs it had been alſo Lawful co purge the 
ſame of Debts, being then burdened above the yalae, and as it 
was arbitrary tothe DefunA notto have made any Purchaſe, 
fo he mightjuſtly diſpoſe of it: Burthatthe Lords may be ſatis- 
fyed how Calumnious, and/groundleſs this great noiſe of Pur- 
chaſe is, they would be informed, that the Defender being 
Marriedin An#0.1670. Within a few years after the Contract, 
it was not poſſible the DefunQ could make any purchaſe before 
the Defenders Marriage ; Becauſe all the SubjeR of his Eſtate 
was my Ladies Joynture of 36. Chalders of Vitual, 209 
Founds Sterling of Sallary, and the Lands of Co/lmztoun not 
then exceeding 3000 Mer ks; out of this, he had all the necef- 
ſary charges of his Family, Servants, Coach, and Horſes to 
lay our, and the Defender to interrain in his travels, andthe 
Annual-rent of his weighty debtto pay, after which deductions 
there will remaine no place for Conqueſce : And after the De- 
fender was Married, helivedin that intire Confidence with his 
Father, thatallthe portion he received, which was known ” 
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is Father.to him,; was2s.much poſfeſt md enjoyedby- his Fa- 
ther as by, himſelfe,. never having heard of this prerence of 
Congye/ce, and looking upon his Fathers intereſt and his own, 
as.the ſame, many ſums affecting the Eſtate were payed by hiav 
without ſo,much-ys mention trom whom che money was re- 
caived;; and therewereno Aſſignations takento-any Debt, but 
alwayes Renounciations and Diſcharges ;z ſorhar it this Cove- 
rous pretence ſhould hold foor, my Lady ſhould lytrent the 


Detenders porgiqu, which was tour times greater thenthe Con- 
queſce, it beingimpoſlibleo diſtinguiſh the one fromthe other. 


In reſpef7 whereof; the Lords, are humbly intreatcd togivediſ- 
tinct interloquitors upon the ſeveral grounds aboyemention» 

. ed, and particularly, z Anent the &xtent and Import of the 
clauſe of Congueſte 2 Anentthe /mport of the ſecond clauſe; 
if it does relate toſums due or falling due after rhe Marriage. 
.3 Iftheſame could be of any greater force than aclauſe of 

. Congqueſce tho” itdid relate to ſums due after the Marriage. 4 

-; If byſuch a conſtryuRionthe fecond clauſe would not be equi- 

+ yalenttoa Renouncornton of rhe Jeu maritz, as torheſe ſums 
in favours of the Wite, and if ſuch a Renounciation can con» 
fiſt with Law: and; former Deciſoons. 5 lt che Purſuers pro, 

; bation of thepaymentof Debrs, and therreceiving of ſums. 

- of Money, could. infera fufficient'ev:deyrethat theſe Debts 
wetepayedby the ſums ot Money, 'feing there were other 
Subjef#s omrof which the Debts might have been payed. 6 
It the Deſun& canbe.reckoned Lacrargs, feing he did not 
Die # the fee of theſe L;ands rekeived, but was denudedthere-- 
of upona moſt juſt atd cationabaccoun, ſine fFaxde, whith 
ate all diſtinct grounds ſeparatly piopotted, 
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ALift of the Deciſions relatedto in the Love Collingtoun's In. 
formation, againſt the Lady Caltle- haven. 


Hat the Husband hath the abſolute Adminiſtration and 
Managment of all Rents, Annuakrents , and other 
Moveables, belonging to his Wite during the Marriage 5 not- 
withſtanding any Renounciation of his 7us ©MHaritt thereto, 
in Favours of the Wife, is evident from theſe following De- 
ciſions, Vis. 

The Lord's found, that the Clauſe in my Lord Collingtoun's » Februcry 
Contra&t, renouncing his ju marirt in favours of his Lady, 1557-1499 
did not debar my Lord from the management, and adminiſtra- gun cou- 
tion of the Rents deſtinate for maintenance of the Family j 7s Lord 
and that albeit the adminiſtration and management had been Conagy 
ON vinten by him inthe ſajd Comract: The ſaid re- 
nounciation had been contra bonos mores, and ſo yoid and null 
in Law; and that the Husbands adminiſtration being the In- 
herent Right and Priviledge of the Husband as ſuch, was ab- 
ſolute and unaccountable, and could not be renounced in fa- 
yours of the Wite, 

The Lords tound , that a Wife having in her Contract of 13 Tuly | 

Marriage reſerved a Power to diſpoſe upon her Liferent with- 1573. Ni 
out the Husbands conſent, and the Husband having renounced tra 1nglis. ! 
his jus maritito what wasfo reſerved 2 The ſaid renounciati- 
did recurre and accreſsro the Husband himſclt by rhe Mar- 
riage; andafter Deceaſe of the Husband, allowed Compen- 
ſation tothe Heirs of the Husband, againſt the Wife and her 
Aſſigney, upon the accoum of the Wites intromiflion Srante 
Matrimonio, with the Rents ſo referyed , and whercot the 
jus mariti wastenounced, as aid is. 

The Laird of Ba/houſie having granted Bond to his Wifes 2 February 
Siſter the Lady F/ton tor 1009 Merks yearly, to be imployed = —_ 
by her for any uſe ſhe pleaſed, without her Husbands conſent, the Lady 
and ſecluding his jus maritr; The Lords found, payment made iron con- 


tothe Husband ſufficient to Afſotzie from a purſute upon a ahi 3. 


G 2 Bond, 


. ,"a _ 


jus Marit: was excluded. 

' Aliſt of Deciſions anent the Import and extent of Clauſes of 
Proviſion in Contratts of Marriage, concerved in Favours of 
Fletrs of Conqueſce and Proviſion, and Bairns of ſecond 
Marriages ; {or clearing, that notwithſtanding ſuch Pros 
viſions, and Oblegments, the Husband, or Father, hath 
the abſolute Power and Dominion and unaccountable Ad- 
miniſtration of the Conqueſce. 


He Lords found an gratuitous Bond granted by. T homas 
| Cowan, tothe Daughter of his firſt Marriage, long 
after his ſecond Contrat of Marriage, whereby he was ob- 

9 February liged to provide all his{ubſequentConqueſce to theHeirs of that 
2669.cow- ſecond Matriage, to affet his Conquelce during the ſaid ſecond 
con? Marriage: Notwithſtanding that the Daughter of the firſt 
'* Marriage, to whom the gratuitous Bond was granted, was 
| both foris-familiat,and a/wnde ſufficiently provided before 
thattime ; andir appears by the debate, that as a Husband 
might freely have gifted all his Conqueſt ro Strangers, fo he 
might likewayes gitt rational proportions thereof to his Chil. 
drenof former Marriages,notwi:hſtanding any ſuch obligmene 

in his ſecond Contract. 
The Lords found, that the Obligments and Proviſions for 
»6 Jane Conquelſce in Contrats of Marriage, did not hinder the Con» 
1676, = tractersto diſpone thereupon during their Lifetime : And that 
The chil. all reaſonable Deeds, albeit they were done or granted, with- 
Sen f outequivalent onerous Cauſes, were effectual, nogwithſtand- 
Litle.joho ing of ſuch Obligements and Proviſions of Conqueſce ; and 
that the Children in whoſe favours the ſaids Oblgements of 
Conqueſce were conceived, could not be heard to quartel the. 


- ame. | 
1s June The Lords found, that rational Proviſions to-Children of 
Warrey's a prior, Matriage ; could not he quarrelled upon the Clauſe of 


mr Conqueſce inthe Fathers ſecond Contract. of Marriage : don 
cre 


000 Merks grantedtothe eldeſt Son of the firſt Marriage: 
otwithſtanding that the eldeſt Son, had fucceeded to a cons * 
fiderable Land Eſtate by his Father: Andin that Deci/cox the 
Lords declared, that they would make the tormer Deci/ion, 
_ contra, the Children of L:ttle-Fohy, a Rule for the 
uture. | 

The Lords found that old Niddry having applied conſide- 
rable ſums for acquiring in new and preferrablc Rights of the 
Lands of Lochrour, and for purging and disburdening the 
Lands, of other Incumbrances and Debrs: The fums foex- Ee 
pended during his ſecond Marriage could not be repute as ſums ry 1623. 
Conquelt during that Marriage; in reſpet Nz4dry had a Jem: 
right to the ſaids Lands of Lochrour, ſtanding in his Perſon, be- ***%? 
tore thattime: And found that Fames Wauchop as Heir of the Laird of 
ſecond Matriage could have no Intereſt in-the ſaids new ac- N49ns 
quired Rights, or for repetition of the ſums expended for ac: = 
quiring the ſame, upon the Obligment in his Mothers Con- 
ecact of Marriage, for providing all the Conqueſce to him: And 
this demonſtrates, that ſums expended for disburdening a mans 
Prior Heretage, of Debts and Incumbrances affecling the 
ſame, can never be repute Congueſce, albeit thereby the Eſtate 
be nottourly meliorat and improven, and the yearly Rent come 
ing in co the man augmented. 


A Lift of Deciſio ns for clearing the import, and extent of Ob- 
liygments and Proviſions of Conqueſt, concerved in Favours of* 
Wrues, as totheir Liferents. 


The Lords found, thar albeirthe Husband was obliged to- 

vide the hail fums acquired during the Marriage, in favours 
of his Wife in Liferent; yer a Bond taken by a Husband pay- 1» xe 
able1o a Child of his former Marriape, did not fall under: the «7 16: 
Obligment of Conquefce ; and found, that Conqueſce was only ©? 
to be underſtood of what was ſtanding in the perfon-of the rhiawes 


Husband,. and undiſpoſed of ,. the rime of his Deccafe: _ 
'T. * 


1c Lords found, tata THUSDangnmaviny, Fare 1V107F1- 
= moni, acquired the property of Lands, formerly holding of 
3s xeven. Þimſelf; and thereafter before his Deceaſe, diſponing the ſame 
ber 1629- . to be likewayes holden of himſelf, tor a double or triple Few. 
Lady P«3- Dry; That neither the ſaid Acquifition nor Improvement, by 
o—_ tripling the Few: Duty, did fall under the Obligment of Con- 
Earl of queſce in the Wife's ContraR of Marriage, albeit the ſame was 
__ acquired, and improven in hertime; Inrcſpet the Earl had a 
Right rotheſe Lands Prior to the Marriage , albeit che ſame 

| was only a Right of Superiority. 
| 2s July The Lords found, that an obligement for providing the 
| 21673. Wiſe toall the Conquclſce,could not hinder the Father rogrant 


| mg proviſions to his Children of a former Marriage, and eyen to 


Robertſon, the c1Jeſt Son and appear and Heir, 
Alexander Frazer having in his contrat of Marriage with 


Chriftian Frazer his ſecond Wite, provided her to a mean. 
Proviſion of the annual-rent of 3400 Merks, and tothe lytrene 
of the halt of the Conqueſt that ſhould be made during theMar- 
8 Derom3e, FIAge, and having for preventing any debare anent the Conqueſt 
1687. &re. inſert in the ſaid contract, a particular inventar of his Eſtate, ex- 
3er contra tending to 11000 pounds fcots or thereby. Ic happened there 
ar, 

was aconſiderable Conqueſce ot 15 or 16000 pounds, made 
during that Marriage, But Alexander Frazer the Husband, 
did exhauſt and ſpend all the ſaid conqueſce by gratuitous Do- 
nations to his eldeſt Son and'Daughter of the fiſt Marriage, of 
8090 pounds, Scots, and upwards, and did expend the ſum 
of other 8000 pounds, or thereby, that was likwayes acquir- 
ed during that Marriage, for pay ment of other Debts, for which 
he was engadged Propr to his ſaid fecond Contract. 

Chriſtian Frazer, having after the deceaſe of the ſaid Alex- 
ander, purſued his Heir, tor the halfof the foreſaid Conquele : 
and it being debated, 'wherher the gratuitous donations to the 
Children of the firſt Marriage, _ the ſums payed out tor 
Debts contracted and due by the Husband before his entrin 
into the ſecond contract of Marriage with the Purſer, ſhoul 


affeR theEſtate belonging to the Husband befote that ns 
an 


the nds trons Ton ms and LIEDLES 13 HAY 0, , TT 
ſuſtained roexhauſt the Conquelce, in reojcten of the Relicts 
Lytrent, who was ſo meanly provided. 7 he Lords found that 
the Heir of the Defunt?,ought to have the 11560 pound to which 
the Fathers Eſtate was eſtimate m the [aid ſecond Contraff, 
allowed and made free to him, m the firſt place, and that the 
haill debts due by the Husband when he died, whether contrat7- 
ed before, or after the ſecond contratt of Marriage, ought to be: 
payed, and affett the Conqueſce m the Second place.and that the 
Relift could only have right to the half of the ſuperplus of the 
Congueſce (if any was) after the two Deductions abyue- 
written. 

It is obſervable, that albeit there were two Bills given in- 
cravirig the ſaid interloquitor to be refified upon thir 
grounds, 1 That a conſiderable part of the 1 1000 pounds, 
ro which the Husbands Eſtate was'eſtimart, was exhauſted by 
payment of Debts due betorethe ſecond Contraft, and 2 Thar 
the 4000 pounds gifted by the Defun& ro his oun Heire of 
Line, who was obliged ro /mp/ement the Fathers obligmenr 
anent the Wiſes lyfrenr,might at leaſt be ſuſtained as Conqueſce.: 
Both bills were refuſed, and the firſt mterloquitor adbered to;. 
&o that the Husbands Eſtate which was once tor the moſt part 
exhauſted by the foreſaid gratuitous Donations, and artece- 
dent Debrs, as ſaid is, immediately after the ſecond Marriage,: 
and before any Conqueſce could be made, was Suſtained to be 
made up, to the Heir out of the Subſequertt Conquelce, with- 
our allowing the Reli& her lyirent ot the equal halt thereof, 
conform to the obligmenrs of the Contra, albeit ker other 
proviſions wete ſo mean and inconſiderable, And the principal 
decrectis produced marked with ſeveral letters of the Alphaber, 
drreRing to the grounds therein pleaded; and determined and 
herein repeated, and the {orfaid Decr/ion was fo folemn, that: 
the Lords declared to the Procurators on both ſides Judicialy,. 
that they would oblervethe ſaid Deciſion in all ſuch caſes there- 


The 


1665; ' nual-rents ofthe price of Conqueſt Lands. notwithſtanding 


tboho that ſhe was provided —_ and abſolutly torhe Conqueſce, 


« Le- and that the Heir was ſu 
4 _ And by this Deci/ion, as alſo by an other Decyſion betwixt the 


ciently able to have payed the ſame. 


Earls ot Dumfermling and Callendar, The Prattick alledged” 
upon by che Purſuet in the caſe of the Counteſs of Durnfermlmng 
in en. 1625 is fully anſwered, and clided, 


THE 


INTERLOQUITOR, 


Edinburgh 29 January 1690, 


He Lords having adviſed the debate, Finds, that the 
clauſe of Congueſce lybelled, did not hinder the deceaſed 
Lord Collygtous to ſpend his yearly revenue as he thought fir. 
And fnd,that the Lady,be vertue of the clauſes in the Contract; 
has right ro the Lyfrent of all fums, which belonged to him the 
time of his entering into the ſecond Marriage, or the time of 
his deceaſe. But they find, that albeit it were cleare that he had 
releived his o/4 Lands and E Fate, of Debts,which affeed the 
ſame, the time ot his'entering into the ſecond Marrriage, by 
ſums acquired during the ſecond Marriage; Yet that the Lady 
by no clauſe in the contra, has any right to purſue for the 
lyfrent of the Lands releiyed by ſuch ſums. And that the Lord 
Collmgtoun might have imployed the ſums ſo acquired; tor re- 
lieving his Eſtate of Debts affeRing the ſame the time of en- 
tering into his ſecond Marriage, Notwithſtanding of any clauſe 
in the ContraQt, 


Sic Subſcribitur 


James DALAYMPLE. IL P.D. 


The 


Laaies Appeal and Proteſation. 


Dame Margaret LArerkine Lady Caſtle haven, Confi- 

dering that in the Proceſs purſued at my Inſtance bctore 
the Lords of Seſſion, againſt Sir James Foul, now of Colling- 
foun: The aids Lords be their Interloquitor bearing date the 
2.9 of Fanuaryinſtant, Found that the Clay/e of Congueſce Ly- 
belled, did not hinderthe Deceaſt Lord Collingtoun to ſpend 
his yearly Revenue as he thought fit: And round that the Lady 
be vertue of the Clauſes in the Contra, has right tothe Life- 
rent of all ſums which belonged to him the time of his entering 
into the ſecond Marriage, or the timeof his Deceaſe : But they 
found, that albeit it were clear that he had reliey'd his 014 Lander, 
and Eſtate, of Debts which afteRed the ſame the time of his 
entring into the ſecond Marriage, by ſums acquired during the 
ſecond Marriage ; yet that the Lady by no Clauſe in the Con- 
tra has any Rightro purſue for the Liferent of the Lands re- 
heved by ſuch ſums ; and that the Lord Collingtoun might have 
imployed the ſums ſo acquited , tor relieving his Eſtate of 
Debts afteGing the ſame, the time of entering into his ſecond 
Marriage, notwirhſtanding of any clauſe in the Contrat: By 
- which Interloquitor 1 conceive my ſelf prejudged; and that by 
the Clam of Right it is provided, Thar any perſon ſo prejudg- 
ed, may appeal for remeed of Lawto an higher Judicature, [ 
do therefore by thir preſents, Appeal and proteſt from the ſaids 
Lords of Seſſion, to the High Court of Parliament tor remeed 
of Law asfaidis, and intrears your Lordſhips to ſtop the ſaid 
Inter loquitor till it be heard in Parliament Szc /ubſcribitur 


M, ARESKINE, 


RT I = The 


Unto His Grace His Majeſties high Commiſſioner, And tothe 
"Right Honourable the Nob/es, and Barrons, and Burgeſſes, 
Afſembledin Parliament. | 


Dame Margaret Areskine, Lady Caſtle-hayen: 
HUMBLY SHEWETH, 


'S-M the late Sir James Forlus of Collingtonn having long 
ſought your Petitioner in Marriage, did offer his Houſe 
and Yards; and 3000: Merks be Year, to me in Jointure :: 
Which he conſeſ{t was all he had. Your Petitioner having at 
laſt conſented to Marry, butdid refuſe to take the 3000 Merks: 
Sinceit was cleare that his Children in his firſt Marriage by his 
firſt Lady, ſhould then want altogether ; Yer he ſaid, though 
they ſhould want he would ſecure me inthar. But when cold 
him, 1 would not deale ſo with his Children, but Condeſcended: 
to accept of his Houſe and Y ards, and the Life rent of all Sums 
of Money, Bands, or Heretage, which he ſhould Conqueſs or 
acquire, and of all fums of Money due to him, which he ſhall 
happen to receive during the ſaid Marriage. And he obliges 
himſelt ro Employ the ny and take the Rights thereot to 
himſelf and Your Petitioner, the longelt liver of us rwo in Life- 
rent : Of thishe was ſo well pleaſed, that he defired it might be 
ſecured as my Lawyers ſhould defire, which was accordingly 
done inas expreſs Terms as they thought poſſible, upon this 
Marriage following. And what ever proviſion was made in: 
the Pertitiogers Fayours,. in that Contra, as to my own far- 
mer Eſtate: Yet he poſſeſſed and employed a confiderablepart 
of my Eſtare, to entertaine his Sons. Family, and to pay his 
former Debt. After his Deceaſe, your Petitioner little doubt- 
ed of the Poſſeſſion of what was (o fairly Contrafted ; But be- 
ing focced to Suit it before the now Lords of Seſſion. They by 
their Interloguitor of the 2gih of Fanuary laſt, Did Find, 
That the clanſe of the Contratt did not hinder the Lord Col- 

ling 


Marriage for payment of the Debt, before he entered in the ſe- © 
cond Marriage. Though this beexpreſly contrary to the Te- 
nour and Faith ot the ſecond ContraR, by which he is expreſly 
bound to Employ all Sums he fhould Acquire, ſoas your Pe- 
titioner might Life-rent them. Burleaſt the In:quity deſign- 
ed ſhould not be cleare enough, fince no clauſe in the Contrat 
could prejudge his Creditors, or hinder them to affe& theſe 
new Acquired Sums. The ſaids Lords by another Clauſe de- 
clared thatif he Employed his Money to pay his Debt, and fo 
to relieve Lands formerly morgaged by him to Creditors yet 
that your Petitioner by no means could pretend tothe Rent 
of theſe Lands ſo redeemed by the Money, which by the Faith 
of the Contract, was deſtinate for your Petitioner; by which 
ſtrange Sentence all Faith of ContraGts is violated, and Law 
which ſhould prote& Widdows is wreſted, to their Ruine and 
Fraud, and indirect Dealings is not only Encouraged, bur 
owned to be the Deſign of the Law ; for whatever might be 
pretended tor employing the Money acquired during the Mar- 
riage, for relciving his morgadged Eſtate, yet what can colour 
the Fraud and Iniquitie ot employing it ſo contrary to the 
Tenour and expreſs Faith of the Contract, and- the Equity of 
the Conveyance, as to force the profite of that Money to de- 
ſcend on the Lord Co/limgroun's Son, in Defraud of his Wite, 
by whom he profited conſiderably, and Conſequently was as 
onerous, and Juſt a Creditor, as he had or could have. This 
being ſo clearly ro Impugne Law, Equity, Juſtice, andHo- 
neſty, that none who knew the late Lord Co/lmgtoun, thinks 
he deſigned ſo foul a Fraud ; nor couldever fuch an 1nterpreta- 
tion of this Contrat fall under the Proſpe& of ſo Honeſt a 
Man. Albeit your Petitioners Lawyers did fully Redargue all 
theſe Quibbles, which my Oppoſires Pn and that all 
Lawyers who were not Blinded with Perſonal concern, doe 
look on this Sentencealike oppoſite to Law, asto Equity, and 
the Intereſt of Mankind: Yet no' Addreſs to the greateſt 
part of theſe Judges would _ Redceſs or Delay to your 

2 Pe- 


culty ) to appeal to His Majeſty, and his Parliament as the laſt 
Reſulr and great SanQtuary of the Injured, and Oppreſt : That 
your Grace, and Lordſhips, who fits 1n the higheſt Capacity 
of Law, ſhould have Occafion to Vindicate the Kings Laws 
from the ſtaine of being a covering. for Fraud, on Subtil, or 
Wreſted Notions. And to ſhew the Nation that Faith, Truth, 
and Honeſty, are what Law is appointed to Suſtaine, and to 
let the People find the Judgement of the Nation, can diſcern 
Equity from Fraud, andis the beſt and laſt Retuge to the Injur- 
ed; Your Petitioners Appeal in this Matter being given in the 
31 January laſt, it could not procure ſo much as Delay, but 
-Decreet was given our, l 


MATITTHEREFORE PLEASE YOURGRACE, and 
Lordſhips, 7s grant warrand to Cite the Lord Collingtoun, 
or any others ye (hall think fit, to Compeare before Tour 
GRACE and Lordſhips, on 2.4 Howres [arning, he being 
a e Member of your Meeting; and to call for the proceſs, 
and Appeal, and to Judge therein as ſeems Good and Fuft: 
And m this ſmall Caſe, to fhew the Nation, what [afety 
they have m their own Repreſentatives, when called by 
His Majeſties Sacred Authority, and what differences there 

- 188 by Judging according to Equity, and expreſs meaning of 
Parties, and Judging by Unthonght of Subtilties. And 
Humbly BEGGS, T hat the Tenour of the Contrat? be con- 
Sidered mm the plam Senſe, and juſt effet ; And Decern the 
Lord Collingtoun ro pay the Fetitioner the Intereſt of what 
Money his Father recerved during the Marriage, belonging 


to him, and that for all Tears ſince his Fathers Death, and 
in time coming, during the Fetitioners Life ; And to remit 
to the Lords of Seffion torecerve what probation Tour Pets- 
tioner ſhall adduce , for provmg what Money bu Father did 
recetve belonging 10 him during the Marriage, and that they 
may give therem Decreet accordingly, And Tour Tetitioner 
fballever Pray, &Cc. 


i 


TF the Members of Parliament, or any other perſons ſhall 
be pleaſed to peruſe the above-written Proceſs; they may 
have a much ſurer ground to found their Judgment and Deter - 
mination upon, in this Caſe, (which is important to the Parties, 
but more in the preparative to the Kingdom) Thanto rely up- 
on the bare aſſertion of either Party. 

It is no new thing that Parties ſhould be perſwaded of the 
Iniquity of any Sentence, whuch cuts them off, from their 
Hopes and ExpeQations; and that Complaints and Murmur. 
ings ſhould ariſe upon theſe Sentences, which alwayes were; 
and may be expected; and therefore, it was eyer the care of 
our Law-givers, that neither the Judicatures, nor rhe Perſons 
of our Judges ſhould be Vilified or Contemned, feing they 
Repreſent the Kings Pecſon, inthe Adminiſtration of Juſtice - 
Nor that the Judges ſhould be allowed to abuſe the Authority 
that is committed to them, by doing Wrong or Unhoneſty. 
Theretore ſhortly after the Inſtitution of the Colledge ot 
Tvſtice, it is provided by the 68 Act. 5. Patl. 7g. 5. T hat the 
Lords of Seſſion ſhould be had in ſpecial Honour, and that no 
Credit be had to any that Murmur agamft them: But they 
ſhall be called b-fore the King, and if they be found Culpable, 
they ſhall be puiſhed after the quality of therr fault ; and if 
they be found Clean and Innecent ; the Perſon complaining ſhall 
be puniſhed with rigour, and never have Credit with the King. 
again” This Sratute and all others, in relation to the Seſſion 
are yetſtanding Laws, andare ſutable and agreable to thar 
Article in the Inſtrument of Government. /#hereby it 
& provided, That it u the Right and Prriviledge of the 
Subjef?, to proteſt for remeed of Law to the King and Par- 
liament , againſ} Sentences pronounced hy the Lords of Seſ= 
fjon. Which doth not Authorize every Proteſtarion at the' 
pleaſure of the Party ; but only intheſe Cafes, wherein Mure 
murs and Complaints wereallowed by our Antient Laws: Andl 
if ſuch Proteſtarions be now tound Injurious, the Party pro« 
reſting, 


Ming, 1s punithable by thefc 
juſt Murmurersand Complainers. , <a 

© NoProteſtation for remecd of Law having formerly occar- 
red ſince the Clare of Right, it is of the greateſt jmporrancy, 
that the exrent and meaning of the faid Article of the Meeriy 
of Efates be carefully and narrowly confidered, that nþ 
—prattice follow uponir, which might tend rotender the pro. 
per:y and poſſeſſion ot.che Subje&t mvre Doubrful, Difquier, 
and Unſecure, than tormetly , contrary to the cleare defigne 
thereof; By which it was intended, T hat an important right 
and priviledge of the Subjet? ſhould be aſſerted and declared. 

In the firit place then, the toreſaid Declaration does not 
Warrant, nor Authorize Appeals, but only Proteſtations for 
remeed of Law. Onthe contrary, the ſame doth clearly Im- 
port a Prohibition of Appeals, by the laſt Proviſion rhereof, 
T hat ſuch Proteſtations ſhall not ſtop the Execution of the Sen. 
fences of the Lords. Which is equivalent, as it the Meet:ng of 
E/tates had expreſly diſcharged Appeals, ſeing the plain Im- 
port of an Appeal, is to ſuſpend all effect of rhe Deciſion or 
Interloquitor of that Judge, from whom the party Appeals 
yet the Lady thought fit to preſent a Paper, Appealing from 
the Lords: Andin her Petition, ſhe doth not defign the Paper 
preſented by her a Proteſtation, but an _Appeal, which is re- 
peated in three ſeveral places of that Petition: Notwithſtand- 
ing Appeals be expreſly prohibiced. and the Lords of Seſſion 
Impowered, Todecide utterly in crvil Cauſes purſued before 
them, without remeed of Appellation to King and Parhament, 
by the 62 AF. 14 Parl. King Jam.2. Andthe 39 AZ. 5, 
Par/l.Ja 5. And which ARs were nor Intended to be Abro- 
gate or Reſcinded by any Article in the Claim of Right. 

2 It cannot be imagined that the Meeting of E#7 ates, did 
intend rhat a party might freely proteſt for remced of Law in 
every cauſe, ——_ any hazard or inconvenience, In caſe 
that Proreitation were found not to proceed on juft g ounds, 
for the ſaid Article be ng no conſtitution of any new Right nor 
formeily competent to the Subjes, But an aſſertion and de- 
_ Galaration 


be meaſured by our ancitnt Laws, which did allow murmurings 
and complaints upon juſt grounds ;- inthe ſame-caſes Proteſ« 
rations are allowed by that Article, as if the Lords ſhould refuſe 
te Miniſter Juſtice, -or-ifzhey thould notonly be Judges, but 
Soliltcrs. partial - Counſellers, Aſſiſters- and - Parrakers with 
ſ9me 9i rhe parties, and to take Geir and Profite; in thele caſes, 
as Murmurs and Complaints were Lawful bethe 26, att 5 par. 
Ja. ;. and 104 AF. Par. 7. 74.5. So are Proteſtations for 
remeed of |Law : Orit the Seſtion being a limited Judicatory, 
ſhould procecd to decide in matters not falling under their Ju- 
riſdiction, As in matters of State and Government, or Crimes; 
or ſuſtaine themſelves Judges inthe firſt inſtance in adjudica- 
tions ot Prizes,or Divorces. As likewayes, if the Lords ſhould 
upon full debate decide, and thereafter upon the ſame grounds 
tormerly repreſented /:zper 11/dem dedut7is, ſhould retract that, 
and make a direct contrary Dec:/z9n, whereby parties would 
alwayes be uncertaine of their Rights. For if they might once: 
retract their Dec:/aon on the ſame grounds, they might doe it 
againe and againe for ever; and the great Inconveniency of this. 
was diſcovered by our Predeceffors many ages agoe, tor evit- 
ing whereot by the forcfaid 62 4&7 x 4. Par, 74. 2. All Cauſes: 
were appointed tobe utterly decided by the Lords of Seſlion, 
but any remced by appellation to King or Parliament, becauſe 
if appeals were once allowed, it were impoſſible to bound the 
Parliament, or terminate any Decz/con; for the Parliament 
hath alwayes power to reſcindany Law that could limite them, 
aid make contrary Dece/ions on the ſame grounds as oit as they 
pleafed, withour any Imaginable remeed. In all theſe caſes 
abovementioned, Complaints and Protelfations are lawful, but 
{till with the Cauricn and Limitation mentioned in our ancient 
Laws and ARts of Parliament. vis, That if Murmurs, Com- 
flaints, or Proteſtatzonsbeanterpoſed without: Fuft and Legat 
Grounds authorized by thenmbaw, the Preſenters thereof are” 
ſeverely puniſhable ; whith'is moit neceſſary for preſerviny the: 
FlonourandReſpett of the S#preme oraiua7y —_ hich: 
CALS> 


As thisisplainreaſon upon the one hand, ſo let the Conſe- 
quence be conſidered on the other: For if ſuch Proteſtations 
were allowed ro be offered at the pkeaſure of any Party, they 
would neceſſarily come to proceed of courſe, and none who 
have the Diſadvanrage by the Decr/ion, will tailto offer a Pro- 
reſtation, which doth not coſt one Farthing of Charge ; and 
whereby there may remain an hope and expeRation, that one 
day, they may havethat Sentencereverſed ; for few men can 
beſo juſt andequalin their own Concerns, astobeeafily con- 
vinced of the Juſtice of a Deceſion, which curs off their Claim, 
or makes them lyable to great Burdens or Debts: And that 
aftergreat loſs of Labour, Time and Money ; and of thoſe 
that can be convinced, there are many who will not have the 
Ingenuity to forbear interpoſing any Proteſtarion, that may 
ſupport the Intereſt of their Caule, right or wrong. 

3 Suppoſe then this Inevitable Conſequence, that every 
decreetdid conraine in the Boſom of it, a proteſtation for re» 
ſeinding thereof by the King im Parliament ; with what af- 
lurance or quier, could any man enjoy his fortune, which ar 
any time had been called inqueſtion, or might become debat- 
able in any time by paſt, or rocome? How ſhould any man 
know to regulate himſeltinthe expence ot his Living, the edu- 
cationor proviſion of his Children, orin the Management of 
any of his Afﬀairs ? For ſuppoſe the uſual wayes of lahibicion, 
Arreiſtment, or other Diligence upon the grounds of an 
proceſs had becn uſed, and that the Judge ordinary had annul- 
led all upon payment, or other ground of Law, yet the inter» 
poſing Proteſtation would ſo ferter that party who was once 
under diligence, that to the endot the World, he could nor 
diſpoſe upon any part of his Eſtate heretable or moveable, that 
was atany time under Diligence; becauſe, it that Sentence of 
the Lords, by which the 49%" 0 excinct, ſhould 
come to be reduced, the diligence would revive, And all Acquir- 
ers for whatever cauſe, become lyable ro reſtitution, and tho? it 


came never to be reverſed, yet the poſlibility thereof nous 
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his other Debs. 
4- Ir istheaim and Intention of the Law of all Nations, 
Ut _— tandem ſit fints littum: And therefore every Nati- 
on hath their ſeveral torms of Proceſs , to which every party 
muſt comply: And very often, it falls out in every Nati- 
on, that thoſe who have really and truly material Juſtice on 
their part, dojuſtly ſuccumb in their Cauſe for negleR of theſe 
Forms; for whom the Law provides no remedy, bur only 
gives them warning of their danger, andtells them, Vrgilan« 
1ibus, non dormientibus, jura ſubveniunt 5 Other Caſes again 
are ſo dubious, that upon tull debare, the Judges and Learned 
Lawyers of every Nation, are divided in their Opinions ; ſo 
that the Deciſions of moſt Important Cauſes are often carried 
bur by one or two Votes, (tho” it was far otherwayes in this 
Caſe) Yetitis mrny thought every where, more ſecure, 
toreſt inthe Deci/i9# of rhe moſt doubtful Caſe, than toleave 
parties unſettled in their Rights and poſſeſſions: And oft-times 
it happens, that through the diſadvantage of Indiſtin& and 
unclear repreſentation of Caſes, the ſame Judge may deter- 
mine otherwayes, then he would have done, it the Caſe had 
been fully and clearly repreſented: And frequently points are 
mentioned in Debates ſo overly, that they are neither noticed 
nor regarded by the oppoſite Advocats , nor the Lords at de- 
ciding ; and yet being once mentioned, they would be com- 
petent in a Review, where being Illuſtrate, they might appear 
 moreimporrant, than all that was debated, or under confide- 
ration at the time of the Dec:/in; and ſo might be a ground to 
annul what was done moſt jultly upon the grounds urged, and 
under Conſideration, whereby the Juſtice and Integrity of 
the Lords might be tarniſhed by the Faults and Omiſſions of 
Parties or Procurators. Anditby Proteſtations ſuch doubtful 
Caſes were brought in without Imitation, to be debated be- 
fore adifferent Judicatory proceeding by different torms, and 


ina diſtin view and in another lyht; it were impoſlible for 
any 


Deciſion, to hundreds of Third parties, who had no Intereſt ar 

concern the time of the firlt Sentence, Nor: can any perſon 
foreſee all that might follow upon ſuch a ſudden alteration, as 
to allow unlimited Proteſtations in any Caſe ; only this much 
is plaih, that the evident evil Conſequences are fo many, as 
would render every man uncertain in his enjoyments ; not 
knowing at what time, ſome one of theſe Conſequences mighe 
reach him, which would at one blow, ſtrick at the root of all 
the quiet and ſecure Enjoyments and Poſlcilions of the 
Liedges. 

But to return from theſe more remote Conſiderations anent 
theimport of unlimited Proteſtations ingeneral, to the par- 
ticular Caſe in hand, ſuppoſe that Proteſtations were in every 
Caſc allowed ; yet it ſeems highly unreaſonable, that the fame 
{bould be admitced otherwiſe, than in terms of reſpect to the 
Lords, andin moderation ; or that Parties ſhould be admitr- 
eed roaffix ſuch injurious and reflecting Characters upon their 
Dec:/ions, as the Petition contains, as if any Decrſe5n of the 
Lords ſhould be ſo grofly abſurd, As to wivlate the Faith of 
all Comratts, and to wreſt Law to the rume and defraud of 
Widows ; and not only ts encourage inairett Dealings, but to 
own the deſienof Law to be ſuch, and to deliver a Deciſion 
that equally mpngns Law, Equity and Honeffy. Thele cx- 
preſlions all contained ia the Petition are ſo harſh and rude, that 
x they were allowed at a Parties pleaſure, it would deprivethe 
Lords of the benefic of that Credit, Reſpect, and Honour, 
which is due to them by many former Laws, ſeveral times re. 
iterate in every Reign, ſince the Inſtitution of the Colledge of 
Juſtice 5 and which were thought necc{lay in the former and 
preſent Ages, not ſo much for regard to the Perſons of the 
Judges, asto the Intereſt and Security of the People, that 
theſe to whom the final determination of all civil Cauſes, in 
the ordinary Adminiſtration Jaſtice was committed, might not 
be oyer-awed, by the Influence and Humour of any _ 
what- 
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until upon legal Tryal, 


Wrong or Unhoneſty, as the Law bears FOES "ROY 


And as this method is not allowable in any Caſe, fo fo 


clearing the Injury and Injuſtice thereof in this; the ſame is 


deſired either to be conſidered, as it is ſtated in the Proceſs 
above- mentioned: Or if any perſon be unwilling to beſtow 
ſo much labour, ler it be conſidered in a more general view, 
what rational probability can ariſe from the Circumſtances of 
the Judges and Parties, that they ſhould be guilty of ſuch groſs 
Iniquity, in prejudice of the Lady Caftle-haven ? As the Pe- 
tition Proports. 

Collingtoun had no near Intereſt, or contingency by Relati- 
on, or otherwayes, to any perſon on the Bench, or in the State ; 
and that which in all tormer times has created Fears and Jea- 
louſies of corruption and Iniquity, hath eirher becn perſonal 
Intereſt with, or by the Party, or Court Influence: On the 
other hand, the Lady Ca#7/e-haven wanted not a Relation £i- 
ther upon the Bench, orin the State; and particularly the is 
in that near degree ot Conſanguinity with the ſole Secretary of 
State, now Hu © Majefties High Commiſſioner, that in Law 
ſhe is reckoned in the place of a Parent ro him: And tho” that 
Noble perſon is indued with more Integrity, Honour & Juſtice, 
than in the leaſt to deſign, or countenance the over-awing 
of the Bench : Yetthe Lords nether were, nor covld be Igno- 
rant, that her Intereſt was ſufficiently regarded , and that ſhe 
did not want a juſt Support and Countenance of her Friends 
and Relations; withall not above one or two of the Lords 
were Perſonally known to the King, or could be ſuppoſed to 
have their Adyancement in Places, without the Influence of 
the Jecretary ; andit would appear, they had very carly for- 
got their gratitude, if they could in fo few Weeks after their 
Advancement, be guilty ot ſuch groſs In1quity tothe near Re+ 
lation of ſoeminent a Perſon, by whom they were ſo lately 
Obliged. And tho? they could have forgot their Gratitude, 
and allo the Qath of God that lay upon them, and all wakes 
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hey aid fo far neglect their Intereſt, as to Diſoblige a perlon, 
whoſe Fayour might be fo uſetul, in ſupporting them, orpro- 
moving their tarther Intereſt ? Beſides, were they Ignorant 
that there were many envious Beholders, to obſerve their 
Halting, eſpecially in the beginning of their Adminiſtration : 
And what was to intice them to all this grofs Iniquity ? Letthe 
World but conſider, it the Deci/con had run on the other ſide, 
and that Co/lingtown had Interpoſed a Proteftation. What In- 

fluence might theſe general conſiderations have obtained in the 

minds of theſe who are only fitor willing toreceive ageneral 

view ? But the Dec:/ion in this caſe, did carry fo little preſumpe 

tion of any byaſs or corruption, that it gave a general ſatisfacti. 
on; and nothing could have more reaſonably vindicat the repu- 
ration of the Integrity and Juſtice of the Lords inthe eyes of all 
indifferent Perſons, it being thereby evident, they could not 

be influenced by any intereſt or by-end; Anditis not queſtion- 

ed, butthe great Perſons who have Relation to the Lady will 
findit their Intereſt and Credit to ſupport the Lords, in deter- 

mining according to their Conſciences, and that they will look 

upon it asa great Honour tothem, That during their influence, 

The Judges of the Land were not overawed or afraid by the 

Intereſt of any party, to determine according to the Law and 

their Judgements, as it is recorded of one of the greateſt ot our 

Kings, that the Lords having in his own preſencc, Determined 
Apainſt his intereſt, He rejoycedin the Integriry of his Judges, 
neglecting his loſs. 

And wheras the Petitian aſſerts, that 7he Ladies Lawyers 
aid redargae all the quibbles of ber oppoſites to the Convittion of 
all Lawyers, who were not blinded with perſonal Concern. 
tor proving this alſo, there is ſtil} the ſame Authoricy, 7 be Ladies 
aſſertion, And that which ſhe is pleaſed to call Yuzbbles, is a con- 
tinucd train of uniform Dec:/cons, in the cafes ot clauſes of Cor 
gueſcero Wives and Children, for the ſpace of above fixty years, 
By all which, the Lords have followed one conſtant Rule, 
T bat ſuchClauſes do not hinder a Husband or Father to of - 
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lurmg bis Life , albert theſe ſhould wholly exhauſt the Con-- 
queſce at his Death, As appears by the Abbreviat of Derr/ions 
above: mentioned, whereof many more ot the like Import 
could have been produced, Anditis ſtrange, that all Lawyers 
not blinded with perſonal Concern, ſhould be ſo much con- 
vinced of my Ladies Right, feing the Lords wereſo unani- 
mous in a different Opinion, and thar their perſonal Intereſt for 
Collingtow, could notjuſtly beſuſpefted. And the Lady, in 
all the freedom ſhe takes with chem doth not brand them with 
Ignorance, that they did not underſtand her Caſe; nor doth 
ſhe pretend, that ir was not fully and marurely conſidered (the 
ſame being debated in Fre/extia three intire dayes ; and after 
Intormations, another day ſpentin Adviſing) only the Judges 
were Jo prone to Inuguity, that ſurpaſſing the example of all o- 
thers, they praftiſed unjuſ!ice for unjuſtice ſake , without the 
leaſt bait or allurement to engage them tot. 

And laſtly all che Iniquity that my Lady Complaines of, Is 
this, That Collingtoun ſucceeded tohis Fathers Eftate, which 
wad relieved by hu purchaſs, during the Marriage whereof (he 
Craves the Liferent. 

It were improper and tedious, to repeate the ſatisfying an- 
{wers inthis place, which are fully contained in the informa» 
tions abovementioned, Only if the. Ladie's own Petition be 
ducly confidered, it may furniſh no ſmall evidence, that this 
was no ſuch Iniquity, as is contended. For, 1 The Peti- 
tion bears That the deceaſed Collingtoun offered a Joynture of 
3000 merks yearly, which was all be had, but ſhedidrefuſe 
70 accept of that, becauſe thereby the Children of the firſt Mare. 
 riage would altogether want , and therefore ſhe did only take 
a generalclauſe of Conquelce i the termes foreſaid. Can any 
thing then be more cleare, than this acknowledgement , that 
it was the dcefſigne of Parties, that the Heirs of the Lord Colling- 
fonn ſhould ſucceed to his Eſtate of Collingtoun? And the very 
rerms of the Contrat, beſide the preſent acknowledgment 
bears, that the Congue/ce during the Marriage, ſhould belong - 
[ 


#7.70 Coligrouns other Hewr-r,20h0 are to ſucceed to his other 
?. Sothar ſtill ir was in proſpet, thar the Heirs of the 
-*firſt Marriage, ſhould ſucceed to the Fſfate of Collngtoun, 
" Andthartthe Lady would not deale fo with rhem. as to prejudge 
them of that Succeſſion, even during her life. This being once 
acknowledged, how can it be controverred that by the deſigne 
of the communing and contract, the Dcfune was allowed ro 
rcleive theſe Lands, that his Son might ſucceed ? Seing itis 
imported and acknowledged by every ſtep of the Ladies pro- 
ceſs, her Summonds, and all the Debate on either hand, That 
Collingtouns debt 'at the time of bus Marriage, did exceed the 
value of his whole Eſtate, So that it was impoſſible that his 
Son could ſucceed to any part of the Eſtate, unleſs the debt 
were payed. Andifthe Lady had that Juſtice and AﬀeRion to 
the Children, as ſhe expreſſes in her Petition, that ſhe would 
not hinder them to ſucceed, wherein did this bounty confi't ? 
Unleſs the Defun& had bcen allowed to releive his Eſtate, 
Without which their ſucceſſion thereto, { which the Lady he < 
ſelt deſigned) was utterly impoſſible; And if any tarther evi- 
dence wereneedful, let this be conſidered, that the Lady rakes 
the Lifrent of the Houſe and Yeards by her Contract, which 
ſhe doth poſſeſs, and the refuſes a Joynture of 3 000 merks out | 
of that Eſtare in ſpecial, or by a general obligement, which 
would have been a Debt aftecting the Defuncts Heirs; why 
was all this done, and a clauſe of Conquelce accepted in place 
thereof, it there had been any projet for binding up the Defunt 
from releiving, his own Eftate? Did eyer any Lawyer lay a 
clauſe of Conqueſce in whatſoever terms conceived, in the Bal- 
lance with a Specra/ Oblrigement toa Wite ? The one being the 
Moft, and the other the Les feftefual of all obligem-nts. 

2 Collimgtoun did not ſucceed to his Fathers ſmall Eſtate, 
which the Ladie's Petirion owns to be but 3 000 mer ks y early, 
nor was it rclcived by his Fathers means, but by his Ladies 
Portion, which was very conſiderabl:, anJ all char his Father 
could contribute for reliet chereof, was not valuable; = 
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Ladies Joynture, for a few years, which was no Fond to 


Inrich and Inable him-to pay any Confiderable Debr, after de= |, 


duction of the expences of the Family, and the Education of 
his Children, upon whom he beſtowed liberally. Andit will 
not be pretended that Col/mgtoun could be lyable for any deed 
of his Fathers, by miſapplication of Conqueſce or otherwiſe, 
after he was provided and ſecured tothe Eſtate by his contract 
of Marriage. And it the Detunts Congueſce were but generally 
known, there would not be* ground to make fo grear a ſtrugle 
about the Liferent of it, Butthe trueriſe of the Difficulty isin 
this, that Call:ngroun never heard or underſtood any thing of 
the Ladies claime, during his Fathers Lite, and thereby was not 
upon his Guard to provide againſt jr, or to keep his pro- 

er acquiſition by his Lady, ſeparate from his Fathers Intereſt; 
fn having lived in a pertect and intire Confidence and friend. 
ſhip with his Father, and ſuffered his Ladic's portion to be ap- 
plyed, tor the payment of his Fathers Debr at his pleaſure, 


without taking aſſignation to one ſhilling of what was payed, yes 


without ſo much as mentioning, trom whom the Money was 
received, the difficulty of clearing what was payed by his 6w2z 
Money, makes him the more concerned to Defend, and the 
Lady more earnelt ro pur/ue, ſhe hoping by the proceſs, to 
have reached not only the Liferent of her Husbands Conguef?, 
bur jikewayes of this Col/mgtouns Portion with his Lady, 
which is tar from the Kindneſs, and Juſt Inclinations, expreſt 
inthe Ladie's Petition, to have been communed at the Con- 
tract of Mertriage, in fayoursof the DelunRs Heirs and Chil- 
dren. 


enjoyed his Sallary, as aLordof the Seſſion, and a part of his -* 
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